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Ancmpakm: Y 0BOM pajly ayTOpY IPUMEHOM JI0rMaTUYKOT U HOPMaTUBHOT METOAA
aHanu3upajy Jupektusy (EY) 2016/343 EBponckor napsiamenTa u CaBeTa, of 9.
MapTta 2016. rofuHe, 0 jayawy ofpeheHUX BUI0BA MIPETIOCTaBKe HEBUHOCTHU U
npaBa Ha MPUCYCTBO cyhemwy y KpMBUYHOM mocTynky. Ha kpajy pazga ayropu
pa3Marpajy 3Hauaj mpoy4yaBaHe J/lupekTuBe 3a Peny6iuKy Cp6Hjy U HeH NyT Ka
ynaHcTBY y EBpornickoj yHuju. OHM 3aKJby4yjy [1a, Ipe cBera, 3aKOHUK O KPUBUYHOM
MOCTYIIKY MOXe /ia 6yzie npeAMeT yckaahuBamwa ca JIupeKTHBOM, /i ia TO MOT'y
Jia 6yny ¥ Apyrd 3akoHM (Ha mpuMep, 0 MeAujuMa) U mnpomnucd. [Ipuaukom
ycKJahuBamwa yHyTpalller NpaBa ca /JMPeKTUBOM KOPHMCHO je pacloJiaraTu
nojanyMa 0 HOpMaTUBHOM M CTBAPHOM CTakby 110 TUTamy clipoBohema JupeKkTrBe
y 1I0je JMHUM JipKaBaMa 4JlaHuLaMa EBpolicke yHYje, a y Ty CBDPXY OCTBAapUTH YBUJ
u y WsBemraj Komucuje EBpornckom mapsamenty u CaBeTy o crnpoBohemy
JupektuBe. KoHauHO, ayTOpH yKasyjy Y Ja HAuMH NpeHollema JIUpeKTUBe y
yHyTpauime npaBo Peny6.ike Cp6uje Tpeba fa Oyze y ckaagy ca JlupeKTUBOM.
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1) CBPXA

Haueso npeTnocTaBke HEBUHOCTH Y TPABO Ha IPaBUYHO cyheme yTBphenu cy y
yaHoBHUMa 47. 1 48. [loBesbe 0 ocHOBHUM npaBuMa EBporicke yHuje ([loBesba), 4iaHy
6. EBporicke KOHBeHIMje 3a 3aIUTUTY JbY/CKUX TpaBa U 0CHOBHUX ci10604a (EKJBII),
ysaHy 14. MehynapoHor nakTa o rpahaHckuM U HOAUTUYKUM npaBuMa (MIITTIIT) u
yiany 11. Ominre gek/apaiyje o JbyACKUM npaBuMa.t EBporicka yHuja je 3a nu/b
TIOCTaBUJIA OJ[pXKaBarbe W Pa3Boj MoJpydja cioboje, 6e36eHOCTH U MPaB/E, A Y
CKJIaZly €a 3aK/byql{MMa npeAce HUIITBA EBponckor caBeta y Tammnepey ox 15. u 16.
okTo6pa 1999. roauHe, noce6HO HUX0Be Tauke 33, Behe y3ajaMHO MpH3HABarbe
npecyfa ¥ [pyrux CyACKHX OJJIyKa W NMOTpebHO yckaahrBame 3aKOHOAABCTBA
0JIaKLIaJI0 6U capapy Mehy HalleXKHUM TesIMMa Te CyACKY 3alITUTY NojeAMHAaYHUX
paBa, IpY YeMy OM HayeJIo y3ajaMHOT TpU3HaBamwa Tpebasio cTora ocTaTy TeMesb
MPaBOCY/IHE Capajiibe y rpahaHCKUM U KPUBHYHUM CTBapuMa y YHuju.? Takobe, y
CKJamy ca YroBopoM o ¢yHKnMoHHcCawy EBporcke yuuje (YOPEY), mpaBocygHa
capaZilba y KpUBUYHUM CTBaprMa y YHUjHU Tpebasio 6U Jja ce 3aCHUBA Ha Hayesly
y3ajaMHOT pM3HaBama Npecya ¥ APYyTUX CyACKUX O/L/IYKa, 8 OCHOBHA IPETIOCTaBKa
3a crnpoBoherme TOr Hadeja [OYMBA Ha I[IOBepely JpKaBa WIaHMALA Y
KPUBUYHOIIPaBHe CUCTeMe JpYTuX Ap:KaBa YWiaHULQ, [JOK CTelleH IpUMeHe Hayesa
y3ajaMHOT NIpYM3HaBama YBEJMKO 3aBUCH OJf HU3a MapaMeTapa KOjU YKJbY4yjy
MeXaHH3Me 3a 3alUTUTy MpaBa OCYMHIbUYEHHX WIH ONTYXKEHHX W 3ajeJHUYKe
MUHMMaJIHe CTaHJap/e NoTpebHe pa/i 0JIaKIlaBarba IPUMeHe TOT Hayesa.?

Haxo cy fpxaBe yianuLe yroBopHe ctpaHe EKJ/bll-a u MIII'TIII-a, uckycTBo je
noKasajo Ja TO caMo No ce6u He oMoryhaBa [0BOJbaH CTelleH NOBepema Y
KPUBUYHONIpAaBHE CHUCTEMe Jpyrux Jp:KaBa 4YlaHuUIA, Na ce yTBphuBameM
3ajeJHUYKMX MUHMMAJIHUX [IpaBUJIa O 3aIUTUTH IPOLECHUX TpaBa OCYMIbUYEHHX

! “Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and of the right to be
present at the trial in criminal proceedings” (1), Official Journal of the European Union, 11. 3.
2016,L 65,p.1.

2“Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the
strengthening of certain aspects of the presumption of innocence and of the right to be present
at the trial in criminal proceedings” (2), Official Journal of the European Union, 11. 3. 2016, L 65,
p. 1; Boxxuzmap banoBuh, ,MehyHapoaHa capajtba y KpUBUYHUM CTBapUMa Y CBETJIy CTaHJapAa
EBponcke yHuje”, Yekaahusarbe npasHoz cucmema Cpbuje ca cmanHdapduma Eeponcke yHuje,
[IpaBHU dakynTeT YHUBep3uTeTa y KparyjeBiy - UHCTUTYT 3a paBHE U JPyLITBEHE HAYKe,
Kparyjesan, 2013, ctp. 139-156.

% “Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the
strengthening of certain aspects of the presumption of innocence and of the right to be present
at the trial in criminal proceedings” (3), (4), Official Journal of the European Union, 11.3.2016, L
65, pp. 1-2.
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WY ONITYKEHUX HACTOjU 0jayaTH Mehyco6HO NoBepetbe JpaBa YIaHULA y lbUX0Be
CHUCTeMe KPUBUYHOT IpaBocyha, Te TUMe 0J1aKLIAaTH y3ajaMHO IpU3HaBakbe O JIyKa
y KPUBUYHUM CTBapuMa, pU yeMy OU ce TaKBUM 3ajeJHUYKUM MUHUMAJHUM
IpaBUJIMMa MOIJIe YKJIOHUTH U NIpelpeke c1060HOM KpeTaby rpahaHa Ha IoApYYjy
ApkaBa wianuya! Kaja je y muTamy NpeTnocTaBKa HEBUHOCTH U MPABO
y4yecTBOBawa Ha Cyhewy y KPUBMYHOM IOCTYNKY, OpaBuia cy yTBpheHa
JupextuBoM EBporicke yHuje, nog HacsoBoM: JupekTtuBa (EY) 2016/343 EBpornckor
napsamMeHTa 1 CaBeTta of 9. MmapTa 2016. 0 jauamy ofpeheHHUX BUL0Ba NPETIOCTaBKe
HEBUHOCTH U TIPaBa Ha NPUCYCTBO Cyhery Y KpUBUYHOM MOCTYNKY.® Ta JUpeKTHBA
je mpeAMeT OBOr pajia, a HeHa je 3BaHWYHa CBPXA ,jadame IpaBa Ha MPaBUYHO
cyhere y KpUBUYHOM MOCTYTIKY YTBphUBabeM 3aje IHUUKUX MUHUMaJIHUX paBUIa
o0 ogpeheHrM BUJ0OBMMA NTPETIIOCTABKe HEBUHOCTH U ITPaBa Ha MMPHUCYCTBO cyhery

2) MEPA EY’

JvpeKTHBa Koja je IpeAMeT 0BOT pajia npousaiia je u3 Ilporpama EBporncke
yHUje 0 MPOLeCHUM jeMCTBHMMa 3a OCyMIbMUeHa WM ONTY:KeHa JIUIA - jayarbe
0CHOBA eBPOIICKOT KPUBUYHOIIPABHOT MO/ pyyja, 0fHOCHO U3 Pe3osyiiuje CaBeTa of,
30. HoBem6bpa 2009. roguHe o Manu myTa 3a jayame MPOIECHUX IpaBa
OCYyMIbMUEHHX WK ONTYKEHHUX JIMLA Y KPUBUYHOM MOCTYIIKY, KOjOM Ce YKa3yje Ha
noTpeby fia ce Ha HUBOY EBpoIicKe yHUje cipoBe/ie aKlyja y U/by jauyara IpaBa
OCYMIbUYEHUX WM ONTYXEHUX JIMIA Yy KPUBUYHOM IOCTYIIKY, KOja MOXe
CaZip>kaBaTH 3aKoHe wiu pyre Mepe. Taj mporpaM je y mo4eTKy o6yXBaTao Tpu

*“Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and of the right to be
present at the trial in criminal proceedings” (5), (10), Official Journal of the European Union, 11.
3.2016,L 65,p. 2.

5 “Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and of the right to be
present at the trial in criminal proceedings”, Official Journal of the European Union, 11. 3. 2016,
L 65, pp. 1-11 (y nasbeM TekcTy oBor paza: Jlupektusa). [locsie HacioBa IupeKTHBE, Clejie 1Ba
IbeHa cacTaBHa Je/a: npeaMbysa U HOpMAaTUBHU Jeo. [Ipeambysia ce cacToju off HasuBa
HWHCTUTYLH]jA Koje je noHoce (EBporncku mapsiiamMeHT U CaBet EBporicke yHUje), M03KBamba U
YBOAHUX M3jaBa Kojux uMma 51 (y Aa/beM TeKcTy oBor paja: Tauke (1)-(51) mpeambyse
JvpekTtuse). Oapes6e HOPMaTUBHOT JieJ1a Cy CBPCTaHe y YwiaHoBe 1-16.

¢ Tauka (9) npeamGysie /IupeKTHBe.

7 ¥apxko Papuh, ,MuHMMaHa TpaByJIa O paBy Ha MPaBHY IOMON 32 OCYMIbHYEHa, ONITYKeHa U
TpaxkeHa 1nua y npaBy EBporicke yHuje”, Eeponcko 3akoHodascmeo, Vol. 16, 6p. 61-62/17,2017,
cTp. 66-68.

8XKapko Paguh, ,YcariamaBamwe NMpOLECHUX MpaBa OCYyMIbMYEHHUX U ONTYXKEHHX JIMLA Y
KpUBUYHOM IOCTYIKY Ca EBPOINCKUM cTaHAapauma“, Esponcko 3akoHodascmao, Vol. 15, 6p.
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nupektuBe EBponckor napsiamMenTa u CaBeta: lupextuBy 2010/64/EY o npaBy Ha
TyMauekbe U NpeBoherbe y KpUBUYHUM noctynuuma,’ JupextuBy 2012/13/EY o
IpaBy Ha ob6aBeLITebe Y KPUBUYHOM NOCTYIKY, U lupextuBy 2013 /48/EY o npaBy
Ha IPUCTYI aIBOKATy Y KPUBUYHOM MIOCTYIKY U Y IOCTYIIKY HAa OCHOBY EBpornckor
HaJlora 3a Xallllele, Te 0 NpaBy Ha obaBellTaBake Tpehe cTpaHe y ClIy4dajy
oZly3uMama c1060/ie 1 Ha KOMYHUKalLujy ca TpehuM JiMLKMMa U KOH3Y/1apHUM
tesiuma.l’ UHave, EBporicku caBet je no3apasuo ,Mamny nyta“ Beh 11. genem6pa
2009. ropuHe ¥ yK/bY4HO jy je y IITOKXOJMCKH IporpaM — OTBOpPeHa U CUT'ypHa
EBpona koja ciiy>xu cBojuM rpahaHuma v ITHTy ux.! MehyTHM, TOM NPHIHKOM je
HaIVIaCHO Jla OHa HUje NMOTNyHa ¥ 103Bao je Komucujy fa uctpaxu fabe eleMeHTe
MUHHMaJIHUX IPOLIECHUX [TPAaBa OCyMIbUYEHUX U ONTYXKEHHUX, Te Jja IPOLieHU Ja JIU
Tpeba pelluTy U Jpyra NUTawa, Ha MpUMep MpPeTNOCTaBKy HEBUHOCTH, paju
yHanpehera CHaXKHHUje capajiibe y TOM moApydjy.'? ¥ ckiagy ¢ tum, EBporcka
KoMucyja je 27. 11. 2013. roarHe o6jaBu/ia IAaKeT HOBUX Mepa Koje ce 0HOCe Ha
MpolleCHa jeMCTBAa Y KPUBMYHUM noctynuuma.'® Taj maker je ob6yxBaTao TpH
npejJiora JUpeKTUBa, a U3 wera cy npousauuie: Jupektusa (EY) 2016/343

55/16, 2016, cTp. 24-29; “Resolution of the Council of 30 November 2009 on a Roadmap for
strengthening procedural rights of suspected or accused persons in criminal proceedings”,
Official Journal of the European Union, 4.12.2009, (2009/C 295/01), pp. 1-3.

9 “Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on
the right to interpretation and translation in criminal proceedings”, Official Journal of the
European Union, 26. 10. 2010, L. 280, pp. 1-7.

10“Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right
to information in criminal proceedings”, Official Journal of the European Union, 1. 6. 2012, L 142,
pp. 1-10; “Directive 2013 /48/EU of the European Parliament and of the Council of 22 October
2013 on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities while deprived of liberty”, Official
Journal of the European Union, 6. 11. 2013, L 294, pp. 1-12; “Council Framework Decision of 13
June 2002 on the European arrest warrant and the surrender procedures between Member States”
(2002/584/JHA, 2009/299/JHA), Official Journal of the European Communities, vol. 45, 18.7. 2002,
L.190; vol. 52, 27. 3. 2009, L 81; XKapko Paauh, ,YcarnamaBarme NpoleCHUX MpaBa 0CyMbUYEHHUX
U ONTYKEHUX JINLA Y KPUBHYHOM IOCTYIIKY Ca €BPOIICKMM CTaHJApAUMa’, op. cit,, cTp. 25-39, 45.

1 European Council, “The Stockholm Programme - An open and secure Europe serving and protecting
the citizens” 2.4., Official Journal of the European Union, 4.5.2010, (2010/C 115/01), p. 10.

12 1bid.

3 European Commission, “Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions - Making
progress on the European Union Agenda on Procedural Safeguards for Suspects or Accused Persons
- Strengthening the Foundation of the European Area of Criminal Justice”, Brussels, 27. 11. 2013,
COM(2013) 820 final. UnTepHerT: http://www.europarl.europa.eu/ document/activities/cont/
201410/20141029ATT92129/20141029ATT92129EN.pdf, p. 3, 29. 4. 2025.
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EBpornckor napsiaMmenTa ¥ CaBeta of 9. MapTa 2016. rofuHe o jayawy ofpeheHux
BU/I0BA IPETNOCTaBKe HEBUHOCTH U NpaBa Ha MPUCYCTBO Cyhewy Y KpUBUYHOM
nocTynky,'* koja je mpeamet oBor pajga, Jupekrtusa (EY) 2016/800 EBponckor
napJsiaMmeHnTa 1 CaBeta of 11. Maja 2016. roguHe 0 MPOLECHUM jeMCTBMMaA 3a Jely
KOja Cy OCyMIbMY€HH WK ONITYXKEHH Y KPUBUYHUM MOCTYNMuuMa, ' Te lupeKTUBa
(EY) 2016/1919 EBpornckor napsiaMeHTa ¥ CaBeTa of 26. okTo6pa 2016. 0 npaBHOj
IIOMONH 33 OCYMIbMU€eHA U ONTYKeHa JIMLA Y KPUBUYHOM MOCTYIKY U 3a TpaXKeHa
JIMLA y IOCTYTIKY Ha 0OCHOBY EBporickor Hasora 3a xamnuiebe.® Ocum Tora, Komucuja
je 27. HoBeM6pa JoHesna U ABe mpenopyke.t” To cy: [Ipenopyka o mpoLecHuM
jeMcTBMMa 3a parbUBa JIMLA OCYMIbHMUeHa UM ONTYXeHa y KPUBUYHOM MOCTYIIKY
u [Ipenopyka o npaBy Ha NpaBHY oMoh 3a OCyMibMY€eHa WM ONTY:KeHa JIMLA Y
KPUBUYHOM MOCTYIKY.® Y Be3u ca Haues10M CyncUAMjapHOCTH U3 YiaHa 5. YroBopa
o EBporickoj yuujy, y npeambynu Jupektuse (Tauka 49), uctude ce Jja ¢ 0631poM
Ha TO Jja Lu/beBe JlupeKTHBe - yTBphUBatbe 3aje JHUYKUX MUHUMa/IHUX [TpaBUIa
3a ofpeheHe BU/I0Be IpaBa Ha MPETIOCTABKY HEBUHOCTH U 3a IIPABO Ha IIPUCYCTBO
cybemy y KpUBUYHOM MOCTYIIKY — HE MOTY CaCBUM OCTBapUTHU Jp:KaBe WIaHULIE,
Hero Jia ce 360r 06MMa Mepa OHU Ha 60/b1 HAUWH MOTY OCTBAapUTH Ha HUBOY YHUjeE,
EBporncka yHHja MOXe [JOHeTH Mepe y CKJaZy C TUM HayesoM. McToBpeMeHo,
KOHCTaTYyje ce /ia y CKJIa/ly C HaueJIoM NPONOPLUOHAJHOCTH U3 WiaHa 5. YroBopa o
EBporickoj yHUjH, 0Ba AUPEKTHBA He IPesia3y OHO IITO je HOTPeBHO 33 0OCTBApHUBae

14 “Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on
the strengthening of certain aspects of the presumption of innocence and of the right to be
present at the trial in criminal proceedings”, Official Journal of the European Union, 11. 3. 2016,
L 65, pp. 1-11.

15 “Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on
procedural safeguards for children who are suspects or accused persons in criminal
proceedings”, Official Journal of the European Union, 21.5.2016, L 132, pp. 1-20; XKapko Paguh,
,YcK1ahuBatbe MpoLeCcHUX PaBa MaJoJeTHUX YUMHMIALA KPUBUYHHUX JIe/a ca CTaHAapAuMa
EBporncke yHuje, Eeponcko 3akoHodascmeo, Vol. 15, 6p. 56-57/16, 2016, ctp. 84-111.

16 “Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016
on legal aid for suspects and accused persons in criminal proceedings and for requested persons
in European arrest warrant proceedings”, Official Journal of the European Union, 4. 11. 2016, L
297, pp. 1-8; Xapko Paauh, ,MuHuMasHa npaBu/Ia o MpaBy Ha MPaBHY OMOh 3a OCyMEHYEH3,
OITYKeHa W TpakeHa Jinlia y npaBy EBporcke yHuje”, Eeponcko 3akoHodascmao, Vol. 16, 6p.
61-62/17,2017, cTp. 63-87.

7 apko Paguh, ,YcariamaBare NMPOLECHUX MpaBa OCYMEbHYEHUX U ONTYXKEHHUX JIHIA Y
KPUBUYHOM MOCTYIKY Ca €eBPONCKUM CTaHAApAUMA", op. cit., cTp. 25-26, 39-45.

18 “Commission Recommendation of 27 November 2013 on procedural safeguards for vulnerable
persons suspected or accused in criminal proceedings”, Official Journal of the European Union,
24.12.2013,(2013/C378/02), pp. 8-10; “Commission Recommendation of 27 November 2013
on the right to legal aid for suspected or accused persons in criminal proceedings”, Official Journal
of the European Union, 24.12.2013, (2013/C 378/03), pp. 11-14.
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THX Uu/beBa. Y ckiagy ca ul. 1. u 2. [IpoTokosia 6p. 21 o cTaHOBUIITY YjeubeHOT
KpasbeBcTBa u Upcke ¢ 063upoM Ha nozpydje cjiobofe, 6e36eJHOCTH U NPaBJE,
npuioxeHor Yroeopy o EBpornckoj yuuju (YEY) u YroBopy o GyHKLHOHUCAKY
EBporncke yHuje (YOEY), u He foBozfehH y NUTambe YiaH 4. HaBeZeHOT IPOTOKOJIA,
Te ip)KaBe YiaHULle HUCY YYecTBOBaJle y JOHOLIekY OBe AUPEKTHUBE, [1a OHA 33 HbUX
HUje o6aBe3yjyha HUTH ce Ha bUX puMemvyje.’ ¥ cknaay ca wi. 1. u 2. [Ipotokosa
6p. 22 o craHoBuwITY [JlaHcke, npusoxkeHor YEY-y u YOEY-y, Hu Ta fpxaBa Huje
y4ecTBOBaJIa y JOHOLIEeY OBe JUPEKTHBE, Te OHA HU 3a by HUje 06aBe3yjyha HUTU
ce Ha by npuMerbyje.?

3) CAZIPXKA]

IIpenmMet 1 moapydvje npuMeHe

JlupekTUBOM ce yTBphY]jy 3ajeIHMYKa MUHUMaJIHA NTPaBUJIa Koja ce 0J{HOCe Ha:
(a) ogpebeHe BU/IOBE MPETIOCTaBKE HEBUHOCTH Y KPUBUYHUM MOCTYNIUMA; (6)
IpaBO Ha IPUCYCTBO cyhery y KpUBUYHOM NOCTYNKY (Wwiad 1). [Ipu Tome, Basba MMaTH
y BUAY Jia 61 oBa JJupeKTUBa, IpeMa HheHoj peaMbysiy, Tpebasio /ia ce IpUMekyje
caMo Ha KpUBUYHE MOCTYTIKe, Kako ux TyMauu Cyy EBporncke yHuje (Cyz), He goBojehn
y NUTakbe CYLCKy pakcy EBporckor cyzia 3a Jby/icka paBa, a Ja He 64 Tpebasio Jja ce
npuMenbyje Ha rpahaHcke MOCTYNKe WM Ha yIpaBHe MNOCTYIKe, YK/bydyjyhu
c/ly4yajeBe KaJia OBU MOCJE/IHbU MOTY JJIOBECTH [0 CAaHKLM]ja, Kao IUTO CY MOCTYTLU Y
Be3U C TPXKUILIHUM HaJMeTabeM, TPrOBUHOM, PUHAHCHjCKUM yCIyraMa, IPOMeToM,
riope3rMa WM IPpUpe3UMa, U UCTpare YIpaBHUX TeJla y Be3U C TAKBUM MOCTYNIMMa
(Tayka 11). lllTo ce Th4e mojpyyja MpUMeHe, OBa JJUPEKTHUBA OU TpedasIo Ja ce
npuMembyje Ha pU3MUKa JIMLA Koja Cy OCYMIbUUEHH UM ONTYXKEHU Y KPUBUYHOM
IOCTYIIKY, U TO ¥ CBUM $a3aMa KpUBUUYHOTL IOCTYIIKA, 0, TPeHYTKa KaJa je JuLe
OCYMHbUYEHO WJIM ONTYXEHO /13 je yYMHUJI0 KpUBUYHO J1eJ10 UJIM HABOJAHO KPUBUYHO
JleJ10, T1a CBe 0 IPAaBHOCHAXKHOCTH OZLJTyKe 0 KOHAYHOM YTBphHBatby /1 JI je TO JIULe
YIMHUJIO TPEAMETHO KPUBUYHO JieJio (wiaH 2).2 [lpeMa HbeHoj mpeaM6yJiy, OHa ce
IpUMelbyje YaK U Ipe Hero LITO Cy Ha/lJlexKHa TeJla JipXaBe 4aHuLe o6aBecTUIa

19 Tayka (50) npeam6byJie IupeKTHBE.
20 Tayka (51) npeamGyie lupeKTyBe.

'Y Ussemtajy Komucuje EBpornckom mapsiameHTy u CaBeTy o cipoBobherby upextuBe (EY)
2016/343 EBpornckor napsiamenTa 1 CaBeta og 9. Mmapta 2016. o jauamwy oxpeheHux BUA0Ba
IpeTNOCTaBKe HEBUHOCTU U NTPaBa Ha NPUCYCTBO cyhery Y KPUBUYHOM MOCTYIKY, of 31. 3.
2021. rogune COM (2021) 144 final (y nasmeM Tekcty: U3Bewrtaj Komucuje og 31. 3. 2021.
roAuHe), uamehy ocrasor, uctude ce: ,Mako Heke JpKaBe WIaHUIe HUCY U3PUYUTO NpeHeJIe
4IaH 2, IOApYyYje NpUMeHe HallMOHAHUX Mepa KojuMa ce jeMue npaBa u3 IupeKTHBe, UIaK je
yrJIaBHOM yckjaabheHo ca /lupekTuBoM. MebyTuM, y jeiHOj ce gpXaBU WIaHULK Mepe
clipoBohera NpHUMekbyjy caMo Ha JIMLa Koje Cy 3aJpXaHa WK ONTYXeHa, a He Ha de facto
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JIMLe, CY>KOEHUM JJONMCOM WJIM Ha HEeKHW JpPYrd HauyuH, Ja je oOCyMIUYeHO WU
ONTY:KEHO, a MPaBHU NOCTYNUM U NpaBHA CPeJCTBa KOjU Cy JOCTYIHU HaKOH
IPaBHOCHAXXHOCTU OAJIYKe O YTBphHUBaWy Ja JIU je OHO YYMHUJIO MpPeSMETHO
KPUBUYHO JieJ10, YK/by4yjyhu moctymnke npef, EBpornickuM cyzoM 3a Jby/icka NpaBa, He
6u TpebaJio ja 6yy 06yxBaheH! 0BOM JUpPEKTUBOM (Tayka 12). OBOM ce AUPEKTUBOM
NPU3HAjy pa3/IvdMTe NoTpebe ¥ HUBOU 3alITUTe ofpeheHUxX BU/I0BA IPETIOCTABKE
HEBUHOCTHU y OJHOCY Ha ¢pU3MUKa U MpaBHA JIMLQA, U TO TAKO Ja Ce, IUITO Ce THYe
$UBMYKKX JIMLA, TAKBa 3alITUTA ofpaxkaBa y Ao6po yTBpheHOoj cy[cKoj mpakcu
EBporckor cyza 3a JbyAcka npasa, Opu dyemy je Cyn NpU3Hao ja ce IpaBa Koja
Npou3uIa3e U3 NpeTIOoCTaBKe HEBUHOCTHU He NMPUMekbyjy Ha [TpaBHa JIMLa Ha UCTH
HayuH Kao M Ha ¢u3uyka Jjuna (Tayka 13. npeambyse). Haume, cmaTpa ce ja, y
TpeHyTHO] $pa3u pa3Boja HALMOHAJIHUX NpaBa U CyZCcKe NTpaKce Ha HAlMOHAJIHOM
HUBOY Y Ha HUBOY YHUje, IPEPaHO je Ha HUBOY YHUje JOHOCUTH NPOIKCe O paBy Ha
NPETNOCTaBKYy HEBUHOCTH Y OAHOCY Ha NpaBHa JIMLA, 113 ia CTOra OBY AUPEKTUBY He
61 TpebaJio MpUMeMBATH Ha MpaBHA JIMLA, aJld [ja, UCTOBPEMEHO, TUME He 6U
Tpe6asio JOBOAUTH Y MUTakbe IPUMEHY NPEeTIIOCTaBKe HEBUHOCTH Ha IpaBHa JIMLIA,
KaKo je HapouuTo yTBpheHo y EBpornckoj KOHBEHLMjH 3a 3aLUTUTY JbYACKUX IpaBa U
OCHOBHHUX CJ1060/13, Te Kako To TyMaude EBporicku cyz 3a Jbyzicka npasa u Cyz (Tauka
(14) mpeambyue). [IpeTriocTaBKy HEBUHOCTH IPAaBHUX JIMLIA Tpebasio 61 06e36e1UTH
nocTojehrM 3aKOHOJJaBHUM jeMCTBHMA U CYACKOM NIPaKCcOM, YMjU pa3Boj Tpeba Ja
OZipeJy Jia I IOCTOjU OoTpe6a 3a iesioBareM YHUje (Tauka 15. npeambyiie).

IIpermiocTaBKa HEBMHOCTH

3ajeIHMYKO MUHHUMAJTHO TIPABUJIO O IPETHOCTABLY HEBUHOCTH, Y HOpPMAaTHUBHOM
Jeny JlupekTuBe macu: ,/lpxkaBe 4jaHuLe 06e36ehyjy Aa ce ocyMmbUYeHH WU
ONTYKeHU CMaTpajy HeBUHKMMA I0K UM Ce He JJOKa)Ke KPUBHUIIA y CKJIa/ly ca 3aKOHOM

OCyMIbHUY€eHe, IITO 3HATHO yMamyje yckjaaheHOCT ca JIUpeKTHBOM. Y HEKOJIMKO JpxaBa
YJIAHHUIA [I0CTOje MUTaa y Nomiey ycKIaheHOCTH 360T BpeMeHCKU OrpaHUYeHUjer nogpydja
IpMMeHe HallMOHAJHUX Mepa. Ta BpeMeHCKa OrpaHHYera MoApyyja MpUMeHe MoIva 6U
YTULATH U Ha JIMYHO NOZIpyYje MPUMeHe, jep YTHUUY Ha HauMH Ha KOju ce NOCTYILHY NoKpehy
WIA Ha TO OJj KOT ce TpeHyTKa JIMLle cMaTpa OCyMibH4YeHHM. Ta muUTamwa y Norjaefy
ycks1aheHOCTH BpJIO Cy BaXKHA jep MOTy YTHLATH M Ha MOApPYdYje MPUMeHe MPETIOCTaBKe
HEBUHOCTH Y OTPaHUYUTH MOAPYYje MpUMeHe HALOHATHUX IPOIIKCA KOjuMa ce jeMye nmoceGHa
npaBa u3 Jlupektuse. Y U3Bewutajy Komucuje of 31. 3. 2021. roguHe ce y Be3u ca YaaHOM 6.
ctaB 1. HaBoau: ,Y1aHOM 6. cTaB 1. Of AprkaBa 4IaHMIA 3aXTeBa ce Ja 06e36efe fa je TepeT
Jl0Ka3a y MOCTYNKy yTBphuBama KpUBHLE OCYMEHUYEHOT WM ONTYXKEHOT Ha TYXUOLY"
Bupetu: European Commission, “Report from the Commission To The European Parliament and
the Council on the implementation of Directive (EU) 2016/343 of the European Parliament and
of the Council of 9 March 2016 on the strengthening of certain aspects of the presumption of
innocence and of the right to be present at the trial in criminal proceedings, Brussels, 31. 3. 2021,
COM(2021) 144 final (y nasmem tekcty: European Commission, “REPORT...”).
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(unan 3). Ho, TUM ozipesi6aMa ce He UCLPILBY)Y 3ajeJHUUKAa MUHUMAJ/IHA IpaBUJIa
JupekTuBe Koja ce ofHoce Ha oApeheHe BUJOBe MpETNOCTaBKE HEBUHOCTH Yy
KPUBHUYHUM IOCTYNLMMAa, 1a JIUpeKTHBA CafpKU U ofipefibe 0: jaBHUM ynyhrBambUMa
Ha KpUBULY, Ipe/iCTaB/balby OCYMIbUUYEHUX UM ONTYXXEHUX, TePeTy A0Ka3a, Te
IpaBMMa OCyMIbUYEHUX U ONTYKEHUX Jia ce 6paHe hyTameM U Ja caMu cebe He
U3JI0)Ke KPUBUYHOM romemy. [Ipe cBera, beHUM ofipesibama yTBphyje ce Aa ap:xaBe
YiaHULe Npesy3uMajy oAropapajyhe Mepe kako 61 ce 06e36e1J10 Ja ce, JOK of ce
OCyMIUYEHOM WJIM OINTYKEHOM He JoKake KpPUBHLA y CKJALy ca 3aKOHOM, Y
¥3jaBaMa 3a jaBHOCT TeJla jaBHe BJIACTH U CYLCKUM OZ/IyKaMa, 0CUM OHUX O KPUBHULY,
3a TO JIMLe He HAaBOAH Jia je KPUBO, aJIM U Jia Ce TUMe He JI0BOJe Y MUTame pajiibe
KPUBUYHOT rOleHa KojuMa je LMJb Ja Ce JoKaxe KPUBHUIA OCYMIbUUYEHOT HJIHU
OITY)KEHOT, HU NIpUBpeMeHe O/I/IyKe MpOLieCHe NPUPO/ie Koje JOHOCe CyJCcKa U
Jipyra HaJJlexHa TeJsla U Koje Ce 3aCHUBAjy Ha CyMbM WM MHKPUMHUHHUIIYNUM
JlokasuMa (wiaH 4. ctaB 1). Y npeambysiu ce Kao jejHa Of paJjtbll KpUBUYHOT FOHekba
KOjuMa je Lu/b Jia Ce JOKake KPUBHUIIA OCYMHbHMUYEHOI WM ONTYXEeHOT HaBOJU
ONTY)XHHULA, [IOK Ce Kao MpUMep NPUBpPEMEHHUX OJJIyYKa MpOLieCHe IPUPOJe Koje
JIOHOCE Cy[CcKa WM Apyra HaJlJleXkHa Tesla U Koje ce 3aCHUBAjy Ha CyMIbU WU
MHKPUMUHUIIYNUM JloKa3uMa HaBo/ie OZJIYKe O UCTPAXKHOM IPUTBODY, 10/, YCJIOBOM
Jia ce y lbMMa He ynyhyje Ha oCyMmbHUY€eHe WM ONTYXeHe Kao KpUBLe (Tayka 16).
[lojaM ,u3jaBe 3a jaBHOCT TeJla jaBHe BJacTU" Tpebasio 6U Jja 03HaYaBa CBe U3jaBe
KOje ce 0ZJHOCE Ha KPUBUYHO JIeJI0 U Koje Jl0J1a3e Off Tesa YK/by4eHOr y KpUBUUHU
TIIOCTYNAK y Be3U C TUM KPUBUYHUM JI€JI0M, Kao LIITO Cy IPaBOCYHa, TOJIULMjCKa Tesla
WY [Ipyra Tejla KPUBUYHOT T'Obeba, WM Off HEKOT JPYror TeJla jaBHe BJIACTH, Kao
ILITO Cy MUHUCTPHY WJIU APYTH jaBHU CIYKOEHULY, Topa3yMeBajyhu Jja ce kbMMa He
JIOBOJIM y NMUTaH€e HALMOHAJIHO MPaBO 0 UMYHHUTETY (Tauka 17. mpeam6yiie).??

22y Wzsemrrajy Komucuje ox 31. 3. 2021. roavHe y Besu ca wiaHoM 4. craB 1, usmehy ocraior,
HaBoj ce: ,,CaMo je y lIeCT ApkaBa YWiaHHULA 3aKOHOJABCTBO MOTIYHO yckJ/aleHo ca YlaHoM
4. ctaB 1. Y HEKOJIMKO Ap:KaBa YWIaHMLA YiaH 4. cTaB 1. HUje U3PUUYUTO NIPEHECEH, aJIU je 3aXTeB
JMpeKTHBe HCIyHeH ONIITHUM NPONUCHMA O MPeTIOCTaBIY HEBUHOCTH UK OTPAaHUYEHY
mupewa MHOpMaluja 1 CyAcKoM npakcom. MebyTum, y 19 ApxaBa unaHuLa yTBpheHa cy
NHTama y Norjaedy yckaaheHOCTH, IITO 3HA4HM Aa Ce paJy 0 ope/ioU Y Be3u ca KOjoM IOCTOjU
HajBHIlIe OTBOPEHHX IUTama. Y HEKUM Jp:KaBaMa YIaHMLAMa Ta Cy NUTama YIJIaBHOM
noc/eAMla HelpeHollewa, a y 13 ApxaBa 4aHULA YIVIABHOM Cy NOC/IeAMLia OrpaHUYeHujer
noJpydja NpUMeHe HallMOHA/JIHUX NPONKca KOjU He 06yXBaTajy CBa jaBHaA TeJsa UJIM CBe (ase
IIOCTYTIKA WJIM KOjU He 06YXBaTajy CyACKe OfJIyKe, LITO je 060aBe3HO y CKIay ¢ JupeKTHBOM. Y
HeKUM c/lyyajeBUMa yTBpheHa NuTama y norely yck/jaaheHoCTH UMajy Matbu edeKaT y IpaKkcu
jep ce y HallMOHAJTHOM KOHTEKCTY 3abpaHa jaBHUX ynyhuBama Ha KPUBUILY MOXe CMaTpaTH
BaXXHOM JJMMEH3HjOM HadeJ1a IpeTNocTaBKe HeBUHOCTH. OCHM TOra, e TMMUYHa ycKIah)eHoCT
ca 3axTeBoM JlupekTuBe y npakcu ce Beh o6e36ehyje npomucrma 0 KJeBeTH U 06jaBU
uHdopManyja y MeujuMa, IpaBU/IMMa O 3alUTUTH NoJaTaka UM 3aKOHCKH HeobaBe3yjyhum
CMepHMI]aMa HWJIHM JPYrMM NPaKTHUYHHUM MepaMa chpoBohema. Y Jpyrum ce jgpxaBaMa
4JIaH11[aMa CIIpoBoherbe y NpaKcH YUHU TPo6JieMaTHYHKUM. Ha npuMep, y pakcH ce oKasano
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JIMpeKTUBOM je yTBpheHO Ja Ap:KaBe WIaHULE Y CKJIAAY C lbeHUM ofpesi0ama, Te
Hapo4duTo ca yiaHoM 10. 06e36ehyjy fa cy, y ciydajy Kpluekha o6aBe3e U3 ujaHa 4.
cTaB 1. ja ce 3a ocyMbUYEHE WM ONTYXKeHe He HAaBOAH J1a Cy KPUBH, Ha pacroJiaramy
oxroeapajyhe mepe (wiaH 4. craB 2).2> O6aBe3a yTBpheHa y uwiany 4. cra 1.
JMpeKTHBe a ce 32 0CyMbUYeHe UM ONTYXKeHe He HaBOZH Jia Cy KPUBU He ClipeyaBa
TeJIa jaBHe BJIaCTH Jja Y jaBHOCTH LIKpe 06aBelITeha 0 KPUBUYHOM MOCTYIIKY, aKo je
TO U3PUYUTO NOTPEGHO U3 pas3iora NOBE3aHUX C KPUBUYHOM UCTPAroM UJIH C jaBHUM
uHTepecoM (wiaH 4. ctaB 3). Ty passiosu ce y npeaMbysiu HaBoJe, IpUMepa pajiy,
KaKoO OHaj KOju je MoBe3aH ca KPUBUYHOM MCTpAroM - ,Kajja ce 06jaBu BUJEO
MaTepujasl U 07} jaBHOCTH 3aTPaKy TOMON y HeHTUUKOBakby HABOAHOT yYMHHUOLA
KPUBUYHOT JeJia‘, TAKO U OHM KOjU Ce TUYY jaBHOr MHTepeca - ,Kaja ce U3
6e36e/JHOCHUX pa3Jiora CTaHOBHHUIMMA [I0/pyyja IoroheHor HaBOJHUM KPUBUYHUM
JleJIOM NIPOTUB KUBOTHE OKOJIMHE Mpyxe MHGOopMaLyje UK KaJia TYKUIAILITBO W
JPYyro Ha/IJIeXKHO TeJI0 IPYKU 00jeKTUBHe MHGOpMALMje 0 OKOJTHOCTUMA KPUBUYHOT
IIOCTYTIKA KaKo O ce CIpe4yuJIo OMeTarbe jaBHOr pefa“ (Tauka 18). JlesioBame Ha
OCHOBY THX pa3Jiora Tpe6asio 641 Aa 6y/ie orpaHMYeHO Ha CUTYyaLuje y KojuMa 61 OHo,
y3uMajyhu y 063up cBe UHTepece, 6UJI0 pa3yMHO U CPa3MePHO, a Y CBAKOM CJIy4ajy,
Ha4yMH Ha Koju ce HH$OpMalyje LKpe U KOHTEKCT Y KOM Ce OHe LIKpe He 61 Tpebasio
Jia CTBOpe YTHUCAK Ja je JIMLe KPHUBO IIpe Hero LITO MY je KpUBULA l0Ka3aHa y CKJIaAy
ca 3aKoHOM (Tayka 18. mpeambysie). Y Be3u ¢ TUM, JipKaBe YiaHULe Tpebaso 6u Ja
npefysMy oAroeapajyhe Mepe Kako 6u ce o06e36eiusio Ja, KaZa Mpyxajy
uHpopMalMje MeAWjUMa, TeJla jaBHE BJACTH He HaBOJE 3a OCyMibUYeHe HJIU

Jia cyavje W TYXHMOLM 0GUYHO MOMWITYjy 4yiaH 4. cTaB 1, ajqu Apyru cy6jeKTH Kao LITO Cy
MUHHUCTPH WM 4JIaHOBU Nap/laMeHTa IIOHeKa/| 3a ONTYXKeHOT HaBoZe /ia je KpuB". Buzeru:
European Commission, “REPORT...”.

BYnau 10. JupexTuse, o Ha3uBoM: ,IIpaBHa cpeacTBa“: ,1. [[pkaBe wianuie 06e36ehyjy aa
OCyMIbUYEHH U OINTYKEHH, aKO Cy HbUX0Ba NpaBa U3 oBe JupeKTUBe IpeKpllieHa, UMajy Ha
pacrnoJiaramy eduKacHo paBHO cpeAcTBo. 2. He fjoBoAehy y nuTame HalMoHaIHA IpaBUIa
U CHCTeMe O NPUXBAT/bUBOCTH Jl0Ka3a, [pKaBe 4jaHHIle TOKOM KPUBUYHOI IOCTYIKa
06e36ehyjy fia ce, Npy MIPOLIEHH M3jaBa Koje Cy a1 OCYMIbMYEHH WIH ONTYXKeHU UJIH I0Ka3a
NPUKYIJbeHUX YC/Ie/, Kplliera IpaBa Jia ce 6paHe hyTameM WM IpaBa ia caMu cebe He U3JI0Ke
KPUBUYHOM TOHely, MOLITYjy MpaBa ofOpaHe W MpaBUYHOCT nocTynka“ Y H3Bewrajy
Komucuje og 31. 3. 2021. roguHe ce y Be3u ca 4iaHoM 6. ctaB 1. HaBoau: ,YnaHoM 6. cTaB 1. o7,
JpKaBa 4aHHLA 3axTeBa ce la 06e36e/ie /ia je TepeT JjoKa3a y IOCTYIIKY yTBph1Bara KpUBULE
OCYMIUYEHOT WJIM ONITYXKeHOT Ha Tyxkuony*. Y U3semrrajy Komucuje o 31. 3. 2021. roauHe ce
y Be3W ca 4iaHoM 4. cTtaB 2. HaBoAM: ,HauuvoHasHo mpaBo 12 fpxaBa 4iaHULA HUje Y
HOTIYHOCTH ycKal)eHo ¢ YIaHOM 4. CTaB 2, KOjUM ce 0/ pKaBa WIAHHUIIA 3aXTeBa Ja 00e36e/e
Jla cy y c1y4ajy Kpluermba o6aBese ofpeheHe y uiany 4. ctaB 1. Ha pacnoJiarawmy ofroeapajyhe
Mepe. Y 4YeTUpU Cy J[ApKaBe 4WIaHHUIle Y3pOK TOMe OrpaHHYewa MoJpydja NMpUMeHe
HallMOHAJIHUX Mepa KojuMa ce NPeHOCH 4iaH 4. cTaB 1, Ha NpuUMep, KaJa je NpeHollemhe
OIpPaHMYEHO Ha CyJCKe OJJIyKe U He IOCTOoje Mepe Koje ce 0JjHOCe Ha jaBHa Tesa“. Buzeru:
European Commission, “REPORT...”.
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ONTY>KeHe Jia Cy KPUBHU JIOK 'O UM Ce KpUBHLA He JI0Kaxe Y CK/IaJly ca 3aKOHOM, a Y
Ty 61 CBpXY Tpebasio Aia 06aBecTe TeJla jaBHe BIACTH 0 BAXKHOCTH Y3HUMatba y 063Up
IPETNOCTaBKe HEBUHOCTH IPH MPYKakby UM 00jaB/brBatby HHGOpPMAaIYja MearjuMa
(Tauka 19. npeam6y:ie). Ho, npeam6ysioM ce Takobhe HarJjaiiaBa ia ce TUMe He 6U
Tpe6asio JOBOJUTH Y MUTakbe HALMOHAIHO NPABO O 3alUTUTH C1060/e LITaMIle U
JApyrux Meadja (taduka 19).2* Tlo nuTamby NpejAcCTaB/baiba OCYMEHYEHOT HJIH
onTyxeHor /IUpeKTUBOM ce, Iipe CBera, yTBphyje o6aBe3a 3a ApkaBe YIaHUIle Aa
npe/y3uMajy oAroBapajyhe Mepe kako 6u ce 06e36eA1II0 J]a ce OCYMI-UYEHH UJTH
ONTYKEHU Ha CY/ly U Y jaBHOCTH YIIOTPe6OM Mepa TeJleCHOT OrpaH1YaBama cJ1060ze
He NpeJcTaB/bajy Kao KpUBHU (4saH 5. ctaB 1). UcToBpeMeHo, yTBphyje ce ja ce
JpKaBe YIaHUIle He CIpeyaBajy Aa NpUMelyjy Mepe TeJeCHOT OrpaHHyYaBarba
cy060/e, noTpebHe 360r MoceGHOCTU oApeheHOr caydaja, a Koje ce ofHOCe Ha
6e30e/THOCT WJIH CIpevyaBare 6era OCyMbUYEHOT WIIH ONTYKEHOT UM Ha HbUXOB
KOHTAKT ¢ TpehuM JinnMMa (41aH 5. ctaB 2). 3a TyMauere 0BUX o/ipe/jaba o/ 3Havaja
je 1 mpeaMOysia peMa Kojoj 6M HaJJlexkHa TeJsla Tpebaso Ja ce y3JpxkaBajy Of
Tpe/iCTaB/batba OCYMEbUYEHHX U ONTYKEHUX Ka0 KPUBHX Ha CYZLY HJIH Y jJaBHOCTH
KopuihemeM Mepa TeJIeCHOT OrpaH1YaBaba c1060/ie Kao LITO Cy JIMCULE, CTaKIeHN
KaBe3U, KaBe3W U OKOBH, OCHM aKo je Kopuinheme THX Mepa NMOTPeOGHO 360r
N0Ce6HOCTH cay4yaja 6uio y moriefy 6e36eJHOCTH, YK/bydyjyhu crpedaBarbe
OCYMIbHMYEHHX UJIM ONTYXKEeHHX Jla HAIKO/le CaMU ceOU WJIU IpYTMMa UJIH [ja HaHeCy
IITETY HEKOj UMOBHHH, GUJIO Y MOIVIESy ClipedaBara 6eKCTBA OCYMEbUYEHUX UIN
ONTY>KEHUX IV FbUXOBOT CTYTakba y KOHTAKT € TpehUM JIML{MMa Kao LITO Cy CBeJJOLIU
v kpTBe (Tauka 20). [log MoryhHowhy nprMeHe Mepa TeJleCHOT OrpaHU4aBama
c1060/1e He O pa3yMeBa ce Jia Ha/l/lexkHa TeJia Tpeba Jja JOHeCy CIy»KOeHy OJJIyKY
0 TUM MepaMa (Tauka 20. npeambyJie). KoHauHo, kazia je To CIpoBOAMBO, HAJIEXKHA
TeJia Tpebasio 64, Takohe, /ia ce Y3/Ap:KaBajy o/ Mpe/ICTaB/batba OCyMIUYEHUX WIN
ONTYKEHHX Ha CYZly 1 Y jaBHOCTH Y 3aTBOPCKOj 0fiehu Kako 6u ce U36erao yTrcak Aa
Cy Ta JiiIia KpuBa (Tauka 21. mpeambyJie).> Oqpeabama JupekTrBe yTBpheHo je aa

24y UsBeintajy Komucuije o 31. 3. 2021. roauHe y Be3u ca wiaHoM 4. ctaB 3, uaMehy ocrasor,
HaBoJM ce: ,..HalroHaiHo IpaBo HEKUX ApKaBa YWiaHULA HUje Y IOTIYHOCTH ycKaaheHo ca
THM oipe/ibaMa 13 je/IHOT UJIM BHLile pa3/iora HaBeJeHUX y HacTaBKy. HaryioHaiHUM MepaMa
HUCy obyxBaheHa cBa jaBHa TeJia WJIM CBe BpcTe MHPOpMalMja, He OCTOjHU YCJIOB ,aKO je TO
M3PUUYUTO NMOTPeOHO" WM He IOCTOje jacHW YCJIOBM KOjUMa Ce OrpaHMyaBa LIMpere
nHbopMalyja. Y HeKUM c/ydajeBHUMa [TUTamba y NoIIeAy yckaaheHOCTH UMajy Matbi YIMHAK Y
IPAKCH jep Cy pesieBaHTHE U 3aKOHCKU HeobaBe3yjyhe cMepHHUIle, Kao LITO CYy CMEPHHUIIE O
OZIHOCHMa Cca MeJIjuMa [T0Be3aHe C KOHTaKTHUpambeM ca HOBUHApUMa U JjaBambeM HHopMaLyja
HoBHHapuMa“. Buzeru: European Commission, “REPORT...”.

35y WzBemrrajy Komucuje og 31. 3. 2021. roguHe y Be3u ca wiaHoM 5. HaBoAu ce: ,YiaHom 5.
cTaBoM 1. o7 Ap:kaBa WIAHMLA 3axXTeBa ce Ja NpeAy3My ojroBapajyhe mMepe kako 6u ce
006e30e1JI0 J]a ce OCYMIbMUEHHU WM ONTY)XEHH Ha CyAy U Y jaBHOCTU YHOTpe6OM Mepa
TeJIeCHOT OrpaH1YyaBatba c1060/1e He NpeJiCTaB/bajy Kao KpUBU. MHOre ipXKaBe YIaHuIle HUCY
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JpKaBe WiaHULEe 06e36ehyjy Jia je TepeT foKasa y NOCTYIKY yTBphuBarba KpHUBHUIe
OCYMHbHUYEHOT UJIU ONTYXKEHOT Ha TY:KUOLY, Kao U Jia ce TUMe He JJOBOAU y NUTame
06aBe3a cyauje WK HaJJIeXHOr CyAa Ja TpaXu UHKpUMUHULIYhe U ocsio6abajyhe
JI0Kase, Te IPaBo Ofi0paHe Jia oZAHeCe JJoKase y CKJIa/ly C MEpOAaBHUM HallMOHAIHUM
npaBoM (4s1aH 6. ctas 1). [I[pema npeam6y.1y, 10 Kplilerkha IPeTHOCTaBKe HEBUHOCTH
JIOLLJI0 6M y Clyyajy Aa ce TepeT JoKas3a pebaly ca TY>KUJIAIITBA Ha 046paHy, He
JoBojehy y nuTame opJyalrhewa cyia y noriefly yTBphuBarma UMEEHULA 10
CIy»KOeHOj [IY:KHOCTHM, HEe3aBUCHOCT IpaBocyba INpU YTBphUBawy KpUBHULE
OCyMIbUYEHUX WM ONTYKEHUX, U YNOTpedy 4YHIeHWYHHUX WM 3aKOHCKUX
IPETIOCTAaBKU O KPUBUYHOj OTOBOPHOCTH OCYMIbMUEHUX WM ONTYXEHUX (Tayka
22). Ilpu ToMe, TaKkBe NpeTIIOCTaBKe Tpebasio 64 Ja ce CBOJe Ha pa3yMHe IPaHMULE,
y3uUMajyhu y 063u1p BaXKHOCT CBera LITO Ce J0BOZHY Y TUTakbe U [IOIITOBake IpaBa Ha
0ZA6paHy, a HAYMHU KOjUMa ce TO MOCTIXKe Tpebasio 6u Aa 6yay y pasyMHOj MepH
CpasMepHHU ONpaBJAaHOM LiMJ/bY KOjU Ce xesii nocTuhu (Tauka (22) npeambyie).
KoHauHo, Tpe6asio 64 Jja ce TakBe MPETIOCTaBKe MOTY IOGUTH, a Y CBAKOM CJIy4ajy
Tpebasio 64 Jja ce MpUMekbYjy caMo aKo ce MOLITYjy npaBa Ha of0paHy (Tauka 22.
npeam6ysie). [Ipeambysiom JupeKTHBe yBaxKaBa ce YHHeHHLA [ja Cy V Pa3In4uTUM
Jip>KaBaMa 3a Tpakerwe UHKPUMUHUILYhUX U ocio6abajyhux Jjokasa y3 Tyxuona
3aJly’KeHHU U CyAuje U HaJJIeXXHU CY[0BY, 1a Ce Y Be3U C TUM UCTUYe Ja 6 JpxaBe
YIaHHULE KOje HeMajy aKy3aTOPHHU CUCTeM TpebaJlo Jja MOTy Jia 3a/ipiKe CBOj CaJlallitby
CUCTEM 110/, YCJIOBOM Jia je OH Y CKJIaZly € 0BOM /IUPEeKTUBOM U C IpYyTHUM peJleBaHTHUM
onpen6aMa mpasa YHuje 1 MehyHapoHor npaBa (Tauka 23).2° KoHauHo, U3pUYUTOM
oApen6oM JlupekTUBe yTBphEHO je Aa Ap:xaBe yiaHuLe 06e36ehyjy Aa cBaka cyMma

JlOHeJIe TToceGHa MpaBUJIa 32 MpeHoIIeke Te ofpeoe. Kako je HaBeseHO y 4iaHy 5. CTaB 2,
wiaHoM 5. ctaB 1. gpKaBe WwiaHHLE Cce He CIpPeYaBajy Aa NPUMEHYjy Mepe TeJecHOT
orpaHHYaBama c060ze, noTpeGHe 36or moceGHOCTH oApeleHor ciyyaja, a Koje ce ofHOCe Ha
6e36eHOCT WJIK CIIpeYyaBarbe 6era 0OCyMEbUYEHOT HJTH ONTYKEHOT WM Ha HbUXOB KOHTAKT Cca
TpehuM iMnyMa. Y AiBe pKaBe WiaHUIE HIeHTHGUKOBAHA Cy TUTamba Y Be3U €a HEJO0CTaTKOM
rapaHiiyja 3a cpoBoheme nojejuHaYHe npoueHe. OCUM TOra, YMHHU Ce Jja ycKIaheHoCT ca
YWIAHOM 5. Y HEKHM Jp)KaBaMa 4JIaHMI[aMa Tpe/ICTaB/ba MPO6JIeM Y PAKCH. Y HEKOIUKO HbHUX,
Ha MpUMep, JIUCHLE ce YIOTPe6/baBajy He3aBUCHO Off TOTa 3aLITO je ONTYXXEHH Y HCTPAKHOM
3aTBOpY. JaABHOCT ¥ Me/j1jU MOTY BU/IETH ONTYXKEHOT y JIUCUIAMA, Te Tra je TakBora Moryhe
doTorpaducaT TOKOM NpeBo3a Ao CyAHHUIE. Y APYTUM ApKaBaMa YiIaHHIaMa paldpeHa je
ynotpeba CTakJeHHUX KaBe3a y cyaHuuama’. Bugeru: European Commission, “REPORT..”.

%6 boxxuzap banosuh, Ctanko BejaToBuh, KpusuyuHo npoyecto npago - onwmu deo, YHUBEp3UTET
y beorpaay - ®akyaret 6e36eH0CcTH, beorpan, 2019, ctp. 81-86. Y U3Bewtajy Komucuje of
31. 3. 2021. roguHe y Be3u ca 4iaHoM 6. cTaB 1. HaBoAu ce: ,YiaHoM 6. cTaB 1. of ApxaBa
YIaHMUIA 3axTeBa ce Jja 06e36e/ie Jja je TepeT Jj0Kas3a y NOCTYNKY YTBphUBamwa KpUBHULe
OCyMHIbUYEHOT UJIH ONITY)KEHOT Ha Tyxuolly. TuMe ce He J0BO/IM y IUTab€e 06aBesa CyJuje UK
Ha/lJIeXHOT CyJia Jja TpaXku MHKpUMMHUILYhe U ocnobabajyhe fjokase HU TpaBo oAbpaHe ja
MOZIHECe ZI0Ka3e y CKJIALy C MepPO/laBHUM HAl[MOHAJIHUM NpaBOM. Y Tauyku 22. mpeambyJie
JvpeKTUBe HaBeJleHO je Jja O ce NpeballMBambeM TepeTa JJ0Ka3a C TYKUJIAIITBA Ha 046paHy
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y KPUBULY U/Jie Y KOPUCT OCYMEbUUEHOT UJIM ONTYXKEHOT, YaK U KaJia CyJ, oLlewyje
MOryhHOCT MyLiTarha AOTUYHOT JIMLA Ha CJI060AY (4wiaH 6. cTaB 2).27 Y noryapJbe
JlMpeKTUBE O MpPeTNOCTaBLY HEBUHOCTU YBpLITEHe Cy U Ofpesnbe O NpaBy
OCYMHbMUYEHHX U ONTYKEHUX Jia ce 6paHe hyTameM U paBy Jja caMu cebe He U3JIoKe
KPUBUYHOM romemy. Tako, ce yTBphyje Aa ApxaBe ulaHuLe o6e36ebyjy na
OCYMHbMUYEHHU U ONITYKEHU UMajy NTPaBo Jia ce 6paHe hyTameM y Be3u ca KpUBUYHUM
JleJIoM 3a YHje Cy U3BpllUeHe OCyMIbUYeHU WM ONTY:KeHHW (wiaH 7. ctaB 1), u
06e36ehyjy jla OCyMEBbUYEHU U ONTY:KEHU UMajy IPaBo Ja caMu cebe He U3JI0Ke
KPUBUYHOM rombemvy (WwiaH 7. craB 2). [Ipeambysiom JupeKTrBe UCTAKHYTO je Ja je
npaBo Jia ce 6paHu hyTarmeM BaxkaH BUJL IIPETIIOCTABKe HEBUHOCTH, Te Jja 61 Tpebasio
Jia CJIy>KY Kao 3allTUTA Off CAaMOU3JIaraba KPUBUYHOM rolbevy (Tauka 24), aau 1 Ja
je mpaBo JiMLa Jja caMo cebe He U3JI0XKU KPUBUYHOM rOely Takohe BakaH BUJ
NPEeTHOCTaBKeE HEBUHOCTH, Ia OCyMibMYeHe WJM OINTYyXeHe He 6OU Tpebaso
npuHyhaBaTH A3, KaJia ce 0f, ’bUX TPaXKU Ja J1ajy U3jaBy WM OLrOBOpe HA UTaHa,
Jl0CTaBe JloKa3e WM JOKyMeHTe UM Ja JocTaBe MHpopMalije Ha OCHOBY KOjUX 6U
caMH cebe U3JI0KUIM KpUBUYHOM rometby (Tauka 25). [Ipu ToMe, mpaBo Jiula jja ce
6paHu hyTameM U [IpaBo Jja caMo cebe He U3/10:KU KPUBUYHOM roketby Tpebaso 6u
Jla ce IpUMembyje Ha IIUTama Koja ce 0[IHOCe Ha KPUBUYHO [ieJ10 3a YHje je U3BpLIeHe
HEKO OCYyMIbUUEH WM ONTYXEH, a He, HA IpUMep, Ha UTamba Koja ce 0fHOoce Ha
yTBphUBatbe WAeHTUTeTa OCyMIbUYEHOT UK ONTY:KeHOT (Tauka 26. mpeambyJie).
OcuM Tora, npeMa npeamoysiy, oJ, NpaBoM Ja ce 6paHy hyTambeM U IPaBoOM JIMLA Jja
caMo cebe He U3/10)KH KPUBUYHOM TOHbeby N0ZpasyMeBa ce Ja HaJJIeXKHa TeJla He

TNpeKpLIX/Ia NPeTHOoCTaBKa HeBUHOCTH. THMe ce He JOBOAM y IHTambe YyNoTpeda YNHeHHYHHUX
WJTY 3aKOHCKHX IIPETIIOCTABKH O KPUBUYHO] OATOBOPHOCTH OCYyMEbHYEHOT WJIH ONTYXEHOT. Y
JpaBaMa 4JlaHMIaMa y KojuMa [I0CToje TaKBe NPeTIOCTaBKe, OHe Cy yCKJIaheHe ca yc10BUMa
yTBpheHUM y Tayku 22. mpeaMbysie, OAHOCHO MOTY Ce MOOWTH U MOLITYjy paBa Ha 0A6paHy,
Te Cy orpaHMYeHe U cpa3MepHe ONpaBaHOM LiMJby KOjHU ce >keu nocTuhu. YuHH ce fa ce Te
NpeTHOCTaBKe MPUMebYjy y OTpaHHUYeHO] MepH U y Be3U € OCe6HUM NpeMeTHMa, Kao ITo
cy caobpahajHM MpeKpLIajy, KJieBeTa, IpeBapa y NPUBpeJHOM NOC/I0Baby U KPUBUYHA Jesa
TNI0Be3aHa C poroM. 3aKOHOZAABCTBO /iBejy AprKaBa Y/IaHULA HUje y IOTIYHOCTH yCKIaheHo ¢
YJIaHOM 6. cTaBOM 1. jep BbUX0OBO HalMOHA/IHO IPABO Npeballyje TepeT AoKa3a ca TY)KUJ/IAILTBa
6e3 jacHUX orpaHuYersa y ofpeheHNM ciy4yajeBUMa. Y jeJHOj Off bUX YJIOTY TY>KHOLA Ipey3uMa
CyAHja, Koju npey3uMa TepeT fokasa“. Buseru: European Commission, “REPORT...".

27y UsBewtajy Komucuje oz 31. 3. 2021. roanHe y Be3u ca 4/1aHOM 6. CTaB 2. HaBoH ce: ,YraHoM
6.cTaB 2. 0] p>xaBa 4JIaHMIIA 3aXTeBa ce /a 006e36e/ie /a CBaka CyMiba Y KPUBUILY UJie Y KOPUCT
OCYMIbHUEHOT WJIM ONTYKEHOT, YaK U KaZia CyZ, oLierbyje MOryhHOCT ImyluTarma JOTHYHOT JULA
Ha c/1060Ay. Y HeKHM ApxaBaMa Y4IaHUIaMa To Hadyesl0 HUje U3PUYUTO IPEHEeCeHo, a/lu ce Pafu
O OMNIITeM Hadesy NPHU3HATOM y CyACKoj Mpakcu. CaMo jefiHa Ap)kaBa YJaHULA HUje Y
NOTIYHOCTH ycK/aleHa ca ulaHoM 6. cTaB 2. jep CyAuja MOXe IpeMa BJaCTUTOM Haxohemy
3aK/bYYMTH Jla GpaHUIIaL, U KJIMjeHT IPUXBaTajy MUIbetbe CBe/l0Ka aKo TYKUAIITBO UIH
OpaHuJal, ojJyye fAa ra Hehe yHaKpCHO MCNMTHMBATH, YMMe Ce YTpoKaBa IpeTIOCTaBKa
HeBUHOCTH". BuseTn: European Commission, “REPORT...”.
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6u TpebaJo ia mprHyhaBajy ocyMbUUeHe WK ONTYXKeHe Ha u3Jlararwe HHdopMaruja
aKo TO OHe He KeJle, a KaKo 64 ce YTBPAKJIO 1a JIU je JOLLIO [0 KpLiera [paBa Ja ce
6paHu hyTamweM U IpaBa JiMLA Jja caMo cebe He U3JI0KU KPUBUYHOM [OHEHY,
Tpebasio 64 y 063Up y3eTH TyMaueke NpaBa Ha NpaBUiHO cyheme npema EKJbII-y,
oz ctpaHe EBporickor cyzia 3a JbyZicka paBa (Tauka 27). [Ipeam6ysioM je npesBubeHo
Jla 6u JpxaBe ujaHUIEe TpeGaso Aa 00e36efie Aa Ce OCYyMEIbMYEHHMA WU
ONTY)XeHUMa y C/lydyajeBUMa Yy KojuMa UM ce Npyxajy MHpopMaluje o NpaBUMa,
OZHOCHO Jaje obaBellTere O NpaBUMa y ckjaagy ca 4wi 3. u 4. JupekTuBe
2012/13/EY, Takobe npy:xe uHpopMaruje o npaBy, OAHOCHO ¥ TOM 06aBeIITEHY
npyxe HHPOpMalYje 0 IpaBy Ja caMU cebe He U3J/10:Ke KPUBUYHOM I'Obekby, Kako ce
OHO IIpUMembYje Y OKBUPY HALlMOHAIHOT 11PaBa U y CKJIaJly C OBOM AUPEKTUBOM (Tau.
31.u 32).28 lupexTBOM Ce yTBphYyje A2 OCTBapUBakbe MpaBa JIMLA Jja caMo cebe He
U3JIOKU KPUBUYHOM I'OHbelbY He ClipevaBa NpUKYI/batbe J0Ka3a KOjU ce 3aKOHCKU
MOTy JOOGUTH OJ OCYMHUYEHOT WM ONTYKEHOT yNnoTpeGOM 3aKOHHUTHX Mepa
IpUHYZEe U KOjU II0CTOje HE3aBUCHO 0[] BOJbE OCYMIbUYEHUX WM ONTYKEeHUX (4/IaH
7. cTaB 3.), a OHU ce y IpeaMOy/id HaBOJie IpUMepa paju: ,..Kao LITO Cy MaTepujal
CTe4yeH Ha OCHOBY HaJlora 3a peTpec, MaTepujasl y OAHOCY Ha KOjU IIOCTOjU [IpaBHa
06aBe3a 3a/pXKaBarba U J0CTaB/batha Ha 3aXTeB, Y30pLHU Jjaxa, KPBU U ypUHA, Te
TKUBO y cBpxe aHanu3e [JJHA" (tauka 29).2° [Ipu ToMe, yTBphyje ce u Aa ApxaBe
YJIaHULe CBOjUM NPABOCY{HUM TeJIMMa MOTYy JONYCTHUTH Jia IPU JOHOLLIEY pecy/e
Kojy he uspehu y 063up y3my capa/iby OCyMibHUUEHUX U ONTYXKeHUX (WiaH 7. cTaB 4),

28y WsBewrajy Komucuje og 31. 3. 2021. roauHe y Be3u ca 4iaHoM 7. cT. 1. U 2. HaBOAH ce:
,41aHoM 7. ctaB 1. off ApxaBa YlaHUIIA 3aXTeBa ce jja 06e36e/e Jja OCyMIbHYEeHH U ONTYXeHU
UMajy npaBo Ja ce GpaHe NyTameM y Be3u ca KPUBUYHUM JieJIOM 3a 4Hje Cy U3BpLIEHe
OCyMIbMYEHU WM ONTYKeHU. MehyTuM, Y HEKOJIMKO JAp:KaBa 4JaHMIA HAa4MH Ha KOjHU je
TNpeHeceH HUje y MOTMyHOCTH ycKJaheH ca JMpeKTHBOM 360r orpaHHYeHHjer MOoApy4Yja
IpYMMeHe HallMOHAIHUX Mepa. To IuTame yTHUye U Ha ycK/1aheHOCT ca 4JIaHOM 7. CTaB 2, KOjUM
ce oJ] p)KaBa 4JIaHHUIA 3axTeBa Jja 06e36e/ie /ja OCYMbUYEHH U ONITY>KeHH HMajy IIpaBo ja
caMu cebe He U3J10XKe KPUBUYHOM rorberby. OCUM TOra, ipyre ApaBe YIaHHLe HUCY U3PUYUTO
TnpeHeJle YiaH 7. cTaB 2. Y jejHOj 0/} HbUX TO je IPaBO UIAK BHUllle MyTa IPU3HATO HAa BDXOBHUM
Cy/I0BMMa, a Y jBeMa y OKBUPY HaLlMOHAJIHOT 1IpaBa WM Cy/CKe MpaKce BPXOBHUX CyJ0Ba He
MIOCTOjU U3PUYUTO 06e36eherme npapa Juna jJa caMo cebe He U3/10XKH KPUBUYHOM TOHEHY.
Jpyra nurtama y norieny yckaaheHoctu yTBpheHa y jBeMa ApXaBaMa 4JIaHHLAMa CMaTpajy
ce ToCce6HO BAXKHUMA jep Ce YHHHU Ja CY Y JUPEKTHOM CYKOOY ca MpaBOM JIMIIA A caMo cebe He
U3JI0KU KPUBUYHOM TOHeby 360T Mepa KojuMa 61 ce MOIJIO CAaHKLIMOHHUCATH OCTBapere TOr
TpaBa WU NPUHYAUTH OCYMEIbUUEHe W ONTYKeHe Ja YKa)Ky Ha OKOJHOCTH Koje UCK/bYUYjy
KpPUBUYHY oAroBopHocT. BugeTu: European Commission, “REPORT...”.

2y UsBewrajy Komucuje og 31. 3. 2021. roarHe y Be3u ca 4wiaHoM 7. cTaB 3. HaBogw ce: ,CBe cy
[prKaBe WIaHHIIE IPeHesie WiaH 7. CTaB 3, IpeMa KOM OCTBapHBakbe [paBa JIMa fja caM cebe
He M3JI0KK KPUBUYHOM FObeEbY He CipevaBa Ha/JIexHa TeJla Ja IPUKYIUbajy A0Ka3e KOjH ce
3aKOHCKH MOT'Y ZOGHTH yIIOTPEGOM 3aKOHUTHX Mepa puHyze". Bunetn: European Commission,
“REPORT...".
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Kao U /ia Ce OCTBapHBakbe paBa OCyMbUYEHHX U ONTYXeHUX Jia ce OpaHe hyTamweM
U Jia caMu cebe He U3JI0Ke KPUBUYHOM TOeHY He CMe YIIOTPeOUTH IPOTHUB HhUX, TE
Jia ce He CMe CMaTpaTH J0Ka30M Ja Cy YYUHUIN IPeJMeTHO KPUBUYHO ZeJio (4iaH
7.cTaB 5), ayu ce y npeam6ysu JlupeKTUBe UCTHYE U Jja TUMe He 61 Tpebasio ja ce
JI0BOJie y MU Takbe HallMOHA/IHA [IpaBUJIa O OLieHH JJ0Ka3a Kojy 006aBJbajy CY0BU WU
cyavje, moJ yCJIOBOM Jia Cce MOLITYjy mpaBa Ha of0paHy (Tauka 28).3° KonauHo,
JIMpeKTHBOM je U3pUUMTO YTBphEHO U Ja ce oApesdaMa o PaBy OCyMEbUYEHUX U
ONTYKEeHUX Jia ce 6paHe hyTamweM U NpaBy Jja caMU cebe He U3J/10XKe KPUBUYHOM
romemy Jp:KaBe YiaHULe He CpeyaBajy y JOHOIIEwY OJJIYKe Jia ce KO, JIAKIIHX
KPUBUYHUX Jies1a Bohere MOCTYNKa WK HEKUX HberoBux ¢asa ojBHja MUCAHUM
nyTeM WK 6e3 UCIUTHUBAKka OCYMIbUYEHUX WK ONITY:KEHUX Of, CTPaHe HaJ/IeXHUX
TeJsla Y Be3U C IpeJMeTHUM KPUBUYHUM JieJI0M, I10J, yCI0BOM Jia je TO ¥ CKJIafly ca
IpaBOM Ha NpaBUYHO cyherbe (WiaH 7. ctaB 6). [lof JaKIUM KpUBUYHUM [1eIMMa,
npuMepa pajiy, MoIvia 61 ce cMaTpaTH Mama caobpahajHa KpUBUYHA Jiesla (Tauka
30. npeamby.ie).

ITpaBo Ha IpucycTBO cybery

3ajeHMYKAa MUHUMAJTHA TpaBuJia JJMpeKTUBE O TpaBy Ha IPUCYCTBO cyhemy, y
HEeHOM HOPMaTHBHOM /IeJly, CAcToje ce 01 TPaBKJIa O TPABYy HA MPUCYCTBO cyhemy,
y yKeM CMUCJIY, 1 IpaBuja o0 MpaBy Ha O6GHOBY MocCTynKa. [Ipe cBera, beHUM

30y UzBemitajy Komucuje ox 31. 3. 2021. roanHe y Be3u ca 4jiaHoM 7. cTaB 4. HaBoau ce: ,JipxaBe
YJIaHUIle HUCY U3PHUYMTO NpeHeJie YWIaH 7. CTaB 4, IpeMa KOM CBOjUM IPAaBOCYHUM TeJuMa
MOry JONYCTUTH Ja NpU JOHOLIewy NpecyAe Kojy he m3pehu y 063up y3my capajiby
OCYMIMYEHOT U ONTYKEHOT. YIIPKOC TOMe, HUje/iHa JipaBa YJIaHULa HUje TO 3abpaHusa U
06MYHO je y OKBUPY ONIITHX NpaBU/a 0 KPMBUYHOM IIOCTYIKY IIPY U3PUIIaly Ka3He Moryhe
y3eTH ¥ 0631p MOHAllabe Koje ce MoXe CMaTpPaTH capafoM. Y Be3H ca 4JIaHOM 7. CTaB 5.
HaBOJM ce: .Y CKJIaJly C 4JIaHOM 7. CTaB 5, 0CTBapHBake PaBa OCyMIbMUYEHOT U ONTYXEHOT Jja
ce 6paHe hyTamweM U la caMU cebe He U3/10’Ke KPUBUYHOM TOEHY He CMe Ce YIOTPeOUTH
NPOTUB HUX HUTH CMATPaTH J0Ka30M /ia Cy MOYMHHW/IM IpeIMeTHO KPUBUYHOT AeJo. Y 14
JipPKaBa YIaHHLA He [T0CTOje HALMOHA/IHU IPONMCH KOjUMa Ce U3PUUUTO 3abpatbyje JOHOLIEehe
HeTraTUBHUX 3aK/byyaka. MehyTum, cMaTpa ce a TO He yTUYe Ha yCKJaheHOCT y HEKUM
[pKaBaMa 4IaHHUIAMa jep ce OHa MOXe MOCTUNY OMIITHM NPONKCUMA O MPUXBAT/bUBOCTH
Jl0Ka3a WJIM TaKo IITO Cy/JCKa IpakKca Jjoka3syje Jja ce TO IpaBUJI0 HEMPEKU/IHO C/IeiU Y TPAKCH.
[IpuMep Tora je KaZa yCTaBHU CyA0BU 3a6paHy JOHOLIEeHa HeraTUBHUX 3aK/bydaKa CMaTpajy
cacTaBHUM JleJIOM IIpaBa Ja ce 6paHU hyTamweM U IpaBa Jula Ja caMo cebe He U3JI0XKU
KPUBUYHOM TIOMemby. Y ApYrMM JAp)KaBaMa 4YaHMLaMa cMmaTpa ce Ja ja3 yTU4Ye M Ha
yCK/IaheHOCT, jep ONLITH IPONUCH HUCY JJOBOJ/bHYU UM UMajy IPEYCKO NOApyYje NpUMeHe. JeHa
je AprkaBa YwiaHHULA IOCTUIJIA CAMO JIeTMMUYHY YCKIaheHOCT HaKo je mpeHeJia YiaH 7. CTaB 5,
jep ynpKoc ToMe IITO CyZJ0BU [Ia3e Ha TO /ia Ce He J0HOCe HeraTUBHU 3aKJ/bY4lld HA OCHOBY
hyTama ONTYXKEHOI WJM HeroBOr Of0Mjara M3HOIIEHA J0Ka3a KOju OM ra HU3/I0XKUIU
KPUBUYHOM I'OHEHbY, TA 3aLITUTA He 06yXBaTa de facto ocymmbuyeHe",
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oApenbama yTBphyje ce Ja ApkaBe wiaHuLe 00e36ehyjy Aa oCyMEUYEHU U
ONTYKEHU MMajy IPaBO Ha IPUCYCTBO Cyhery y KPUBUUHOM IOCTYIKY KOjU Ce BOLU
npoTuB wuX (wiaH 8. craB 1). [Ipy HopMUpawy THX ofpezaba MoJiasu ce of
YUibeHUIlE Jia je NMpPaBO Ha NPaBUYHO cyhewe jeZJHO OJ OCHOBHUX HaueJsa
JIEMOKPATCKOT JPYLITBA, a /1a Ce IIPAaBO OCYyMIbUYEHOT U OIITYKEHOT Jja TPUCYCTBYje
cyhemy 3acHMBa Ha TOM IpaBy, Te Ja 61 Tpebaso 6uTH 06e36eheHo mupom Yauje
(Tayka 33) npeambyJie). Y ckaZy C TUM, aKO U3 pasJiora KOju Cy U3BaH HUXOBe
KOHTpOJIe OCYMEbUYEHH WU ONTYXEeHHU HUCY Y MOTYNHOCTH Jia IPUCYCTBY]Y cyhemy,
Tpebasio 6 Ja UMajy MOI'YRHOCT Jja 3aTpaXke HOBU JaTyM cyhera y BpeMeHCKOM
pa3f06/by NpONKMCaHOM HalMOHAJIHUM NpaBoM (Tauyka 34. npeam6yuie). Ho, mpaBo
OCYMIbMUYEHOT U ONTYKEHOT Jia MPUCYCTBYje cyhewy HUje alcoJyTHO, a 6u y
oZipeheHUM OKOJIHOCTMMA OCyMIbUYEHH U ONTYKEeHU TpebaJsio ja MOr'y, U3PUYUTO
win npehyTHO, ayiM jacHo, ja ce oJpeKHy Tor mpasa (Tauka 35. mpeam6yJie).’!
lllTaBu1le, onpes6amMa JJupeKTrBe USPUYUTO ce yTBphyje Aa ApKaBe YWiaHULEe MOTY
npeABUJETH Jia ce Cyherbe Koje MOKe 3aBPLIUTH JOHOIIEHEeM OJ/IyKe 0 KPUBULM
WM HEBUHOCTH OCYMIbUYEHOI WJIM OINTYXKEHOI MOXe BOAUTH Y HeroBoj
OZCYTHOCTH TIOJ, YCJI0BOM: (@) Za je OCyMIbUYeHH WU ONTYXKEHU IPaBOBPEMEHO
o6aBellTeH 0 Cyhewy U 0 mocjeAulilaMa HeollpaBJjaHOT HeJoJiacka; uad (6) fa
OCYMHMYEHOT WU ONTYXKEHOT KOjH je 06aBeLITeH 0 cyhemy 3acTyna onyHoMoheHU
GpaHuJIal] KOjer je 0CyMIUYEHU UJIH ONITY>KEHU CaM UMEHOBAO WJIM I'a je UMeHOoBaJIa
JpxaBa (4wiaH 8. cTaB 2), Kao U Ja ce oAJyKa Koja je JjoHeTa y CKJaAy C TUM
oApen6aMa MOe U3BPIUMTH MPOTUB JOTUYHOT OCYyMEUUYEHOT UM ONTYKEHOT
(41aH 8. craB 3). [Ipema ToMe, y oapeheHrM okoIHOCTHMA Tpebasio 61 6UuTH Moryhe
Jia ce J0Hece OJJIyKa O KPUBULM U1K HEBUHOCTH OCYMEUYEHOT UJIH ONTYKEHOT
YaK Y aKo JOTHYHO JIMLEe He IPUCYCTBYje cyhemwy, a To Moxe OGUTH C/Iydaj aKo ce
OCyMIbUYEHH WIIM ONITYKEeHH IPaBOBpeMeHO0 06aBeCTH 0 Cyhemy U 0 oc/ieunama
HelloJ1acKa, ajldi Ce HU Y TOM CJy4ajy He mojaBu (Tayka 36. npeamby.e).
Ob6aBeliTaBambe OCYyMEUYEHOI WJM ONTYXKEHOr 0 cyhewy Tpebaso 64U Ja
noJpa3yMeBa Jja My je IMUHO Ypy4eH CyZ,CKY 03UB UJIM [ je Ha HEKU ApYTd HauuH
npuMuo cyx6eHe nHopMaLuje o oApeheHoM MecTy U BpeMeHy cyhera Ha HauuH
Koju My je oMmoryhuo ja 6yZie yIo3HaT ca ofpXaBamweM cyherba, IpU yeMy 6U ce
06aBellTaBake 0CYMEbUYEHOT UM ONITYXKEHOT 0 [Ioc/IeiuliaMa Hejo/1acka ToCce6HO
Tpebasio TyMauuTH Kao obaBellTaBame TOT JILA Jja Ce OAJIyKa MOXKe JOHETH aKo

31y Wssewrrajy Komucuje ox 31. 3. 2021. roauHe y Besu ca wianoM 8. ctaB 1. HaBoau ce:
,HanuoHasHo npaBo cBUX 25 Ap:x«aBa wiaHuIa 06yxBaheHux [JupekTuBoM yck/aaheHo je ca
ywiaHOM 8. cTaB 1. KOjUM ce Of ApKaBa WIAaHMLA 3aXTeBa Jja 06e30e/ie a OCYMIbUUEHH U
ONTY>KeHU UMajy TPaBo Ha IPUCYCTBO Cyhermy Y KPUBUYHOM IOCTYIKY KOjU Ce BOAU IPOTUB
wux. Y U3Bewtajy Komucuje og 31. 3. 2021. roguHe ce y Be3u ca 4wiaHOM 6. cTaB 1. HaBoAu:
,d/1aHoM 6. cTaB 1. 0 Ap:xaBa WiaHHULA 3aXTeBa ce Ja 06e36e/ie /ia je TepeT 0Ka3a y NOCTYIKY
yTBphUBama KpUBUIlEe OCyMEUYEHOT MJM ONTYXeHOr Ha Tyxuouy“ Bugeru: European
Commission, “REPORT...".

85



E6poncxo saxonodabembo, 6p. 90-91/2025

ce OHO U He N0jaBU Ha cyhemy (Tauka (36) npeam6byse). Ho, cnoMeHyTHM ofpes6aMa
JupekTuBe Takohe je yTBpheHo a 64 Tpebasio Jja ce MOe oApKaTU cyheme Koje
MOXKe 3aBPIIMTH O/LJTYKOM O KPUBULM UJIM HEBUHOCTH, Y OZICYTHOCTH OCyMEUYEHOT
WJIM ONTYKEHOT, aKo je TO Jule 06aBelITeHO 0 cyhewy U aKo je Aano nyHoMmoh
OpaHMO1LLy, KOjer je caMO MMEHOBAJIO WJIM ra je UMeHOBaJIa JpXaBa, Jja ra 3acTymna
Ha cybemy, a U KOjU je OCYMIUYEHOI WJIM ONTYXeHor 3acTynao (Tauka 37.
npeam6yJsie). KoHayHo, NMpU/IMKOM pa3MaTpama Ja JIM je HauuH Ha Koju ce
Jl0CTaBJbajy NOZALM 0BOJ/baH Jia ce 06e36e/H Ja je JIMLie YIIO3HATO Ca OApKaBabeM
cybema, mocebHa naxkwa Tpebaso 6U Ja ce, aKO je MOTPeOGHO, TOCBETH AYKHO]
NaXKbU KOjy Cy TeJla jaBHe BJIACTH YJI0XKUJIA a 06aBecTe JOTHUYHO JIULE U LYKHO]
NaXbU JOTUYHOT JMLA Aa NpUMU HHOpMalLUje Koje cy My ynyheHe (Tauka 38.
npeam6yse).3? JIHpeKTUBOM je U3PUYMTO YTBPHEHO Ja Kaja ApKaBe IAHHIIE
npejBuje MoOryhHOCT ofpxaBamwa cyhemwa y OJCyTHOCTH OCYMHHYEHOT WJIU
OITY:KEHOT, aJIi HUje Moryhe UCIyHUTH HaBeZleHe YCJIOBeE jep Ce OCyMEbUYEeHH U
ONTYKEHU He MOXKe JIOLIMPATH YIPKOC yJlarakby pa3yMHUX HAallopa, Ha IpUMep, 3aTO
IwTo je y Gery (Tauka 39. npeambysie), ApXaBe 4JaHULlEe MOTy NpeABUJETH
MoryhHOCT JOHOLLIEemha U U3BPLIeha OfJIyKe, Te Jja Y TOM cly4ajy 06e36ehyjy aa y
TPEHYTKY KaJla ce OCYMIbMYEeHU WM ONTYXKeHU 00aBellTaBajy 0 TOj OAIYLH,
noce6HO NPUJIMKOM Xamnllera, Takohe Oyny HHPOpPMHCAHM O MOTYNHOCTH
oCropaBama OfI/IyKe U IpaBy Ha 06HOBY MOCTYIKA UJIM Ha JPyTo IPaBHO CPeSCTBO
y CkJ1ajy ca ofipesioama JupeKkTUBe U3 WwiaHa 9. 0 IpaBy Ha 06HOBY NOCTYMKa (WiaH
8. ctaB 4). Te undpopmauyje Tpedaio 61 UM AOCTABUTH ¥ NHCAHOM OBJIUKY, 2 OHE Cce
MOTY CaOMIUTHUTH U YCMEHO, 110/, yCI0BOM [ia Ce YHHbEHHUIIA O FbUXOBOM J10CTaB/batby
IPYMU Ha 3Hawe Yy CKJIaZLy ca MOCTYNKOM Gesiexerba MoJjaTaka npeaBuheHuM
HaIMOHAJIHUM MpaBoM (Tauka 39. mpeam6ysie).®* Onpendama JUpeKTHBe 0 MpaBy

32y UsBeintajy Komucuije o 31. 3. 2021. roauHe y Be3u ca 4wiaHoM 8. ctaB 2, u3Mehy ocrasior,
HaBog ce: ,IIpaBo HeKUX Jip»aBa YIaHHULA HUje Y TOTHYHOCTH yckiaheHo ¢ 4iaHoM 8. cTaB 2.
TAuKOM (a), jep HUCY UCIYHUJIe 3aXTeB IPaBOBPEMEHOI 06aBellITaBaka ONTYXKEHOT 0 cyhemwy
WK 3axTeB obaBelliTaBaka ONTYKEHOT O MOCJeAMliaMa HeONpaBJaHOI HeJjoJackKa.
OnTyxeHuMa je y Ipakcy MOHeKa/, TeLIKO JoKa3aTH Ja HUCY obaBellITeHU O cyhemwy 360r
HayMHa 00aBelITaBamba (HIpP. OOWYHA MOLITAHCKA MOLIM/bKA C MOTBPAOM CJama). [IpaBo
HEKOJIMKO JpKaBa YWIaHHMIA HUje Y MOTHYHOCTH ycKaaheHo ca yiaHoM 8. cTaB 2. TaukoM (6),
jep HUCY 06e306eauie Ja ONTYKEHU Mopa JaTH MyHoMoh GpaHHOLy KOI' UMeHyje ApKaBa,
10Cce6HO aKo je y NpaKcy LIKPOKO pacnpocTpalmbeHa obaBe3Ha 0A0paHa y 0/CyCTBY ONTYXEHOT.
Haxo cy cyhemwa y ofcyTHocTH Moryha y BehuHHM [pkaBa Y/aHHULa, IpaKca Nokasyje Aa y
HeKUMa Cy/10BU uecTo ofrahajy cyhemwa 1 u3/jajy HaJlor 3a ojaB/bUBakbe e Cy/I0M UK HaJIoT
3a xalllekbe aKo TY>KeHU HUCY npucyTHU. Buzeru: European Commission, “REPORT...".

33 Y UsBeintajy Komucuje oz 31. 3. 2021. roarHe, y Be3u ca 4iaHoM 8. cTaB 4. HaBoH ce: , Y1aHoM
8. cTaBoM 4. IpoNKCcaHO je Aa KaJia JpKaBe YiaHULe Npe/iBU/ie MOIryhHOCT oJpxaBaba cybherba
Y OACYTHOCTH OCYMHUYEHOT WJIH ONTYKEHOT, aJIi HUje Moryhe UCIIyHUTHU yC/I0BE U3 YjaHa 8.
CTaBa 2. jep ce 0OCyMIbUYEHH WU ONTYXKEHU He MOXKe JIOLUPATH YIPKOC yJlaraky pasyMHUX
HAaropa, Ap:xaBe WiaHHULe MOTYy IpeABU/IeTH MOTYRHOCT JOHOIIEeHhA U U3BpILEHha OAAYKe. Y
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IPUCYCTBA Ha cyhewy He [0BOJe Ce y NUTae HallMOHA/IHA IpaBUa KojuMa ce
npejBuba Ja cyAuvja WM HAJJEXHU CYJ, OCyMEUUYEHOT WM ONTYKEHOI MOXKe
IpUBpEMEHO Ya/bUTH ca cyhera KaJja je To y HHTepecy obe3b6ehera npaBUIHOT
Boherba KpUBUYHOT NOCTYIIKA, [0/ YCJIOBOM Jia Ce MOLITYjy IpaBa Ha o46paHy (41aH
8. craB 5). [lo Tora 61 MorJio ohy, Ha MPUMep, aKO OCYMEbMUEHU WU ONTY:KEHU
oMmeTa cyhembe, Te ra je Ha HaJIoT CyJjuje NOTPe6HO U3BECTH U3 Cy[HMULIE, UM aKO Cce
YUHU Ja MNPUCYTHOCT OCYMHEbMUEHOT WJIM OINTYKEHOI CHpeyaBa IPaBUJHO
cacayuame cBefioka (Tauka 40. npeam6ysie).* Oapen6ama JupeKTuBe o npaBy
IPUCYCTBA Ha cyhewy He [0BOJe Ce y NUTae HallMOHA/IHA paBUa KojuMa ce
npezBuba Jja ce OCTYNaK UK HeKe ieroBe dpase CIpoBo/ie y TMCAHOM 0BJIUKY, 10,
YCJIOBOM /13 je TO y CKJIaJly C TPaBOM Ha paBUUHO cyheme (4iaH 8. craB 6). KoHauHo,
Ba/ba MMATH Ha yMy Ja je y npeambynu /[lMpeKTHBe HUCTAaKHYTO Ja Ce MpaBo
IPUCYCTBA Ha cyhery MOxKe OCTBAPUTH CaMO aKo Ce OZP3KH je[JHO cac/ylLiakbe U
BUILIE HbUX, Te []a TO 3HA4H /i Ce PaBO IPUCYCTBA Ha cyhery He MoXe TPUMEHUTH
aKo HallMOHaJ/IHa IPoLlecHa TpaBuJIa He npejBubajy cacayiame (Tayka 41). Taksa
HallMOHaJIHa TpaBuJIa Tpebasio 6u aa 6yny y ckiany c [loessom u EKJ/bII-oM, kako
ux Tymaue Cyn v EBponcku cyz 3a Jby/cKa IpaBa, ocebHO y NMorjey paBa Ha
npaBU4YHO cyhemwe, a TO je Ha NpUMep C/Iyyaj ako ce MOCTyNaK BOAU Y
110jeJHOCTaB/beHOM 06JIMKY HAKOH NKCAHOT NOCTYIKA, Y LeJIOCTH UK AeJTUMUYHO,
WJIM KO/ TIOCTYTIKA Y KOMe HUje mpeBuheHo cacayiame (Tauka 41. npeambyie).
[IpaBo Ha 06HOBY MOCTYIKA je JMpeKTUBOM 0oceGHO HOPMUPAHO, Te ce YTBphyje
Jla ApKaBe 4JaHHLe 06e36eDhyjy a OCyMIbMYEHU WJIM ONTYXEHU KOjU HUCY
IPUCYCTBOBAJIM HA Cyhery Y KPUBUYHOM IOCTYTIKY KOjU Ce BOAUO NPOTUB BUX U Y

HEKUM JpXKaBaMa 4iaHHLaMa yTBpheHa cy nuTama y nomieay yckjaaheHocTH 360r mwuper
T0Zipyyja NpUMeHe HallMOHAJIHUX Mepa Koje oMoryhaBajy cyhersa y 0ACyTHOCTH 6€3 U3PUYUTOT
3axTeBa Jia ce MOpajy YJIOXKUTH ‘pa3yMHHU’ HANlOPH KaKo 61 ce ocoba Jionypana. AKo ce ApaBe
4JaHHLE oJJlyde 3a HaBeZeHy MOryhHOCT, MOpajy o6e36eJUTH Aa Ce OCYMHIHUYEHH HJIH
ONTYKEeHH Y TPEHYTKY Ka/ja Ce 06aBelITaBajy 0 TOj OAJIYIM, T0CEGHO PH XaMIleky, 06aBecTe
¥ 0 MOryhHOCTH ocropaBaiba oJIyKe U IPaBy Ha 0GHOBY MOCTYIIKA MJIM Ha JPYro IPaBHO
CpeJICTBO ¥ CKJIaJy C WwiIaHOM 9. Y fieceT ApaBa YIaHHULA yTBpheHa Cy NUTamwa y MNOTIeLy
yckiaheHocTH 360T HemnocTojara OAroBapajyher npomnuca y HaLMOHAJHOM MpaBy HWJIH
HeZl0BOJbHE IpaBHe jacHohe.

3+ Y UzBemrrajy Komucuje oz 31. 3. 2021. roguHe, y Besu ca wiaHoM 8. cTaB 5. HaBogu ce: Y ckiay
C WwiaHoM 8. cTaB 5, 4iaHOM 8. He 10BOJie ce y MUTAame HallMOHAJIHA NpaBU/a KojuMa ce
npezaBuba Jja cyauja UM HAAJIEXKHU CYJ, OCYMEbUYEHOT UM ONTYKEHOT MOXKE IPUBPEMEHO
YAUBUTH ca cyhewa Kajia je To y UHTepecy 06e36elherba ucrnpaBHOT Bohewa KpUBUYHOT
HOCTYIIKA, 10/, YCJI0BOM Jia Ce MOIITYjy NpaBa Ha OZf0paHy. Y HEKOJIMKO JpXaBa YIaHHLA
IpeHollewke HUje yckjaheHo ¢ JlUpeKTMBOM 360T OrpaHUYeHHjer IMOApYyYja MpHUMeHe
HaIMOHAIHMX Mepa (HIIp. Ka/Jja HUje 06e36eheHa yckiiaheHoCT y noriely cyherba 3a mpekpiuaje
W JIaKIla KPUBUYHA [ieJla) WK HeNoCTojarba BPEMEHCKOT OrpaHuYera 3a y/a/baBambe
OCyMIbMUYEHOT WJIM ONTYXKEHOT ca Cyherba, IITO 3HaYH Jja UX je Moryhe yja/bUTH ca YUTABOT
cybema“. Bugetu: European Commission, “REPORT...”.
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CJIy4ajy a HUCY OUJIM UCTYH-€HU YCI0BY U3 YiaHa 8. cTaB 2. UMajy MpaBo Ha 0GHOBY
MOCTYIIKA WJIM JpYro MIpaBHO CPeACTBO KOjUM ce oMoryhyje HOBO yTBphuBame
MepUTyMa IpeMeTa, YK/bY4yjyhu UCIUTHBabe HOBUX JI0Ka3a, IITO 6M MOIJIO
JIOBECTH [10 yKH/lathba U3BOPHE OZLIyKe, Te Jla y TOM NoIVIely Ap>KaBe YIaHuIle jeMye
Jla IOTUYHU OCYMIbMYEHU U ONTYXKEHU HMMajy MpaBo fAa Oyay MPUCYTHU U Ja
edeKTUBHO Yy4ecTBYjy Ha cybewy y CK/IaJy ca NOCTyNUMMa NpeaBHbheHUM
HaIlMOHA/JIHUM IIPaBOM, Te OCTBAPUTH CBOja IIpaBa Ha o/16paHy (4iaH 9).%°

Ha kpajy, Ba/pa UMaTH y BUAY U Jia je y npeaM6y/u JlupeKTHBe UCTAKHYTO Jja
Ou IpkaBe WiaHUIle Tpebaslo 1a 06e36e/ie Aa ce Mpu clipoBohery oBe JIMpeKTHBE,
a noceGHO y ToOIJieAy MpaBa JIML@A Ha NMPHUCYCTBO cyhewy U MpaBa Ha 0GHOBY
IIOCTYIKA, ¥ 063Up y3My noceGHe NOTpebe pambUBUX JIUIA, Te Ja 61 y CKJIaAy ca
[Ipenopykom Komucuje oz 27. HoBeM6pa 2013. o mpoLiecHUM jeMCTBMMA 3a palbUBa
JUIA OCyMIbMYEeHAa WM ONTY)KEHA Yy KPUBHUYHOM IIOCTYIKY, PpPambUBUM
OCyMIbMYEHUM WM ONTYXKeHUM Tpebaso CMaTpaTH CBe OCYyMibHUYeHe WU
OINITY>eHe KOju HUCY CIOCOOGHM pa3yMeTH KPUBUYHU MOCTYIAK WU Y HeMy
edrKacHO yuecTBOBaTH 360r CBOje 06U, ICUXUYKOT UJIU GU3UUYKOT CTama HIn
610 KaKBOr 06JIMKa UHBaIUAUTeTa (Tauka 42). [Ipu ToMe, fena cy pamuBa U
Tpe6asio 61 UM JJaTH NocebaH CTeleH 3alITHUTe, Ia 6 ce CTOra y KOHTEKCTY HEKHX
npaBa npeaBuheHUX 0BOM JIMPEKTUBOM Tpebasio Jja yTBp/Ae nocebHa mpolecHa
jemcTBa (Tauka 43. mpeamGyie).

IIpaBHa cpencTBa M Kilay3yJ/ia O OrpaHMYaBamby MIN ONCTYIIaby

HopmatuBHU [eo /lupeKTHBe CcafipXkU W OINIITe OApefioe 0 MpPaBHUM
Cpe/ICTBMMA U KJIay3y/y O OrpaHW4YaBamby WU OJCTynamy. Tako, yTBpheHo je aa
Jip>kaBe WiaHulle 06e36ehyjy Aa OCyMIbHYeHU U ONTYXeHH, aKo Cy HbhUX0Ba paBa
u3 oBe /lupeKTUBE NMPeKpILeHa, UMajy Ha pacroJiaramwy epUKacHO IPAaBHO CPESCTBO
(wnan 10. ctaB 1). Haume, HauesioM edrKacHOCTH 3aKOHOAABCTBA EY 3axTeBa ce of
JIp>KaBa YIaHHIIA /]a YCIOCTaBE NPUKIIA/IHA U edUKaCHA PAaBHA CPE/ICTBA Y CIy4ajy
NOBpeJie NpaBa Koja NojeMHLM UMajy V CKJaAy ca 3aKOHOJAaBCTBOM YHHje, a
edUKaCHO MPaBHO CPEJICTBO JIOCTYITHO Y CIy4ajy MoBpe/ie 6110 KOT 0/] IPaBa U3 0Be
JlupekTuBe Tpebasio 64U UMaTH, y 1mTo Behoj Moryhoj mepH, epekar craB/bamba
OCYMIbUUEHHUX WU ONITYKEHUX ¥ UCTU M10JI0%A]j Y KOM GU Ce HALIJIY [J]a HUje 0110
JI0 TIOBpe/ie, C IM/beM 3aIUTHTE NpPaBa Ha NPaBUYHO cyhere U npaBa Ha OA6paHy

%5y UzBewntajy Komucuije oz 31. 3. 2021. roauHe, y Be3u ca wiaHoM 9, uamehy ocTasior, HaBoAu
ce: ,BehuHa p»aBa wiaHULA HCIIYH-ABa Te YCIOBE jep je HAKOH Mpecyze y 0ACyTHOCTH Moryhe
OCTBapUTH NPABO Ha HOBO yTBphHBame MepuUTyMa NpeAMeTa MyTeM xajibe UIx noceGHOr
TNpaBHOT CPeJCTBa, Te TOKPEHYTH HOBU NocTynak. MehyTum, y BeMa AprkaBaMa 4JaHULaMa
JIOCTyTIHa TpaBHa Cpe/iCTBa He oMoryhaBsajy yBeKk HOBO yTBph1Bambe MepUTyMa Npe/IMeTa, LITO
yTH4Ye Ha BbUX0BY yckaaheHocT". Bugetu: European Commission, “REPORT...".
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(Tauka 44. npeamoGyue).*® HopMupameM oniuTHX opeiata o paBHUM CPeJiCTBUMA
y JupekTuBU cy obyxBaheHe U ofipesibe NpeMa KOjUMa, He ZloBoJehH y nuTame
HallMOHA/IHA NpaBUJIa U CUCTEeMe O NPUXBAT/bUBOCTH [0Ka3a, JipXKaBe 4iaHULe
TOKOM KpPUBHUYHOT NOCTYyINKa 06e36elyjy Aa ce, pu NMpoLieHU U3jaBa Koje Cy Janu
OCyMIbUYEHH WM ONTYXXEeHU WM [J0Ka3a MPUKYIJbeHUX YCJles Kpliea pasa Jja
ce 6paHe hyTameM WJIM NpaBa Ja caMU cebe He U3JI0XKe KPUBUYHOM TOHEHY,
HOLUTYjy MpaBa ofdpaHe U NpaBUYHOCT nocTynka (wiad 10. cras 2). [Ipu ToMe, y
TOM OM KOHTEKCTy y 063Up Tpebasio y3eTH CyAcKy npakcy EBpomnckor cyja 3a
JbyJiCKa IpaBa IpeMa Kojoj 64 ce y cydajy NMOJHOLIemha U3jaBa NpubaB/bEHUX
My4YereM WJIH JpPYyroM MeTOZOM 3/10CTaB/bakba KojoM ce KpuM 4iaH 3. EKJ/bll-a, a
KoOje CJIy’Ke Kao JioKa3 3a yTBphuBame pesieBaHTHUX UMHbeHHULA Y KPUBUYHOM
NOCTYIKY, LieJM MOCTyNaK MporJacMo HelpaBUYHUM (Tauka 45. npeamby.e).
KonauHo, npeam6ysioM [lupekTuBe ce nojceha ga mpema Konsenuuju YH-a npotus
TOPTYpe U PyrUX HauMHa OKPYTHOTL, HEYOBEYHOT WJIM TOHMXaBajyher nocTynamwa
WM KaXKibaBatba, Ha OMJIO KOjy U3jaBy 3a KOjy ce yTBpAHM [Ja je npubaB/beHa
MyuyereM He 6U ce Tpebasio MO3MBATH Kao Ha [i0Ka3 y NOCTYIKY, OCUM Y OHOM
MPOTHB JIML[A ONITY>KEHOT 32 My4erhe Kao ZloKa3 /ia je Ta u3jaBa jaTa (Tauka 45).%
Kiay3ysioM o orpaHu4aBamby WM OACTYNawy YTBPHEHO je Jja ce HUILTA Y OBOj
JMpeKTUBU He MOKe TYMauUTH Kao OrpaHUyaBatbe UM OZCTYNakbe 0f, 6110 KOjUx
npaBa WK NpoLecHUX jeMcTaBa npeasubhenux [losessoM, EKJ/bII-om unu fgpyrum
ozaroeapajyhuM ozpes6aMa MehyHapoZHOT IpaBa UM IPaBOM GUJIO Koje ApKaBe
YjlaHule KOjuUM je npeJBubeH BUILK HUBO 3awTuTe (4wiad 13). lakie, umajyhu y
BUJY TV KJay3yay, Te YHbeHULY Ja ce 0BoM JJupeKTUBOM YTBphYyjy MUHUMaIHA
NpaBuJIa, Ap:KaBe YiaHule Tpebasio 61 ja MOry pOoLIMPUTH IpaBa yTBpheHa oBoM
JupeKTHBOM Kako 64 06e36euse BUILM HUBO 3aIUTUTE, 2 HUBO 3alUTUTE KOjy
IpyXajy ApKaBe 4JaHulle HUKaJ He OM CMeo MacTH MCIoJ HUBOA CTaHJapja

36y UzBernrajy Komucuje on 31.3.2021. roaute, y Be3u ca wiadoM 10. cta 1. HaBoau ce:, Heke
JpkaBe WIaHHUIle HUCY Y NOTHYHOCTH ycK/IaheHe 300T orpaHHYeHHjer NoApyyja npuMeHe
HaL[IOHAJIHUX Mepa, GUJI0 Y Be3U ca TeJIMMa WK dpa3aMa NOCTYIKa 33 KOjU Cy JOCTYIIHA TpaBHA
CpejCcTBa WM y Be3U C KpliewmuMa NpaBa Koja cy obyxBaheHa AOCTYMHUM MpaBHUM
CpeACcTBUMA. Y jeHOj je JpXaBU WIAHULU TO NMUTAHeE JAUPEKTHO MOBe3aHO ca MoryhoMm
HeZleJI0TBOpHOLINY MPaBHUX CPEACTABA y MPAKCH 300T CTPOTHX YCI0BA Y BE3U C OATOBOpHOIINY
TeJsa 33 Kplllerka KojuMa je ofpeheH BUCOKH /JOKAa3HM Npar U KOju MCK/bY4dyjy HaKHaAy 3a
Kpllerkha Koja Cy TeJsa MOYMHUIA HeYHIbeheM WM noctynajyhu y no6poj Bepu. BujeTu:
European Commission, “REPORT...”.

37y UsBemrrajy Komucuje og 31. 3. 2021. ropuHe, y Besu ca wianoM 10. cTas 2, usmelhy ocrasior,
HaBOAH ce:,Y HEKOJIMKO JpXKaBa WIAaHMIIA YTBpheHa Cy MUTarba y NoIVIeAy yeKaaheHocTH 360r
OrpaHHYEeHMjer MOApyYja NMpHMeHe HALMOHAJHOT TNpaBa (HeMa jeMcTBa 3a de facto
OCyMIbHYeHe), IPUXBAT/bUBOCTH HE3aKOHUTO NPUKYI/bEHUX 0Ka3a Y OKBUPY HAIlMOHAJHOT
IpaBa WM HEMOCTojarba MPoIKca KojuMa 61 ce 06e36e/j11a ieJIOTBOPHA 3alUTHUTA 0f] yoTpebe
U3jaBa WM JjoKa3a IPUKYI/beHUX YC/e] Kpllleka TpaBa Jja ce 6paHu hyTameM WK NpaBa JuLa
Jla caMo cebe He U3JI0KU KPUBUYHOM rowemy. Busiern: European Commission, “REPORT...”.
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npepsubhenux [losessom u EKJ/bII-oM, kako ux Tymaye Cyz u EBponcku cyz 3a
JbyJiCKa NpaBa (Tauka 48. npeambyie).

4) JATYM CTYIIAIbA HA CHATY

JupekTuBa je cTynuia Ha cHary 31. mapta 2016. roguHe, Tj. IBaZieCETOT JaHa
of1 JaHa o6jaB/brBamba y Cayxx6eHoM jncty EBporicke yHuje.3® Oapea6ama yiaHa
14. IlupeKTHBe 0 EHOM ,[IPEHOIIeHkY" ¥ HALIMOHAIHO 3aKOHO/IaBCTBO, yTBPHEHO
je Aa apxaBe yiaHULe 06e36ehyjy /ja 3aKOHU U MPOIMKCH KOjU Cy NOTPEOHU paau
yckJahuBama ca 0BOM JUPEKTUBOM CTYIle Ha CHAary HajkacHuje 1. anpusia 2018.
roJIMHe U Jla OHe 0 TOMe oAMax ob6aBellrTaBajy Komucujy, a ja kajja JoHOCE Te aKTe
OHU cagpxe ynyhuBame Ha OBy JUPEKTUBY WM Ce Ha Wy ynyhyje NpUIMKOM
HbUXOBOT CJIY)KOEHOT 06jaB/bHBaba, IPY YeMy HaYMHe TOT ynyhuBamwa oapehyjy
JipkaBe wiaHuIle (cTaB 1); kao u 1a Ap:kaBe wiaHuie KoMucuju 10cTaB/bajy TEKCT
aKaTa HallMOHAJIHOT MpaBa Koje [OHecy y MHOApPYyYjy Ha Koje ce OJHOCH OBa
JqupekTtuBa (ctaB 2).3 [ipxkaBe wianuie Ao 1. anpuiaa 2020. roguHe ¥ CBake TpH

38 JlupekTHBa je 06jaB/beHa y CayscbeHom aucmy Eeponcke yHuje on 11. 3. 2016. roaune, L 65.
Bugetu unan 15. [JupekTuse.

39y UzBenrajy Komucuje oz 31. 3. 2021. rogune, usmely ocrasior, HaBofH ce: Y CKIajly C YIaHOM
14. np>xaBe 4yiaHULe MopaJie Cy IpeHeTH [JUpeKTUBY y HallMOHAJHO 3aKOHOAABCTBO J0 1.
anpuia 2018. Ha taj aatym 11 npx«aBa wianuna (byrapcka, Kunap, ['puka, XpBaTcka, JleToHuja,
JlykcemGypr, ManTa, Ayctpuja, Pymynuja, CioBauka u IlIBejcka) jomr Huje 06aBECTHIIO
Komucujy o cBuM notpe6bHuM Mepama. Komucuja je crora y ckiazy ca 4iaHoM 258. YOEY-ay
Majy 2018. mokpeHysa nocTymak 360r MoBpefie NPOTHB TUX Jp)KaBa 4YJaHMULA 360r
HeobaBeLlITaBamwa UM e JMMAYHOr o6aBellTaBaba 0 MepaMa 3a peHollewe. BehnHa ux jey
MehyBpeMeHy HMcnyHHJIa 06aBes3e, a MOCTYNAaK 360r MOBpesie KOju ce MPOTHB HUX BOAUO
006ycTaBJbeH je. MehyTHM, HAKOH JIeTa/bHUX IPOBepPa, YeTUPH NOCTYIIKA 360T TOBPeJie U Jajbe
Cy ¥ TOKY, jep Heke ofpe/i0oe JlupeKTHBe joul HUCY peHeceHe. OcuM Tora, y pebpyapy 2021.
MIOKpeHyTa Cy TPY HOBa NOCTYIKa 360T NOBpeZe 360T Ae/IMMUYHOTr obaBelITaBamwa. JipxxaBe
YJIaHUIlEe TPUMEY]y Pas/IMuUTe NPUCTYTIEe peHollewy JupekTuBe. Heke fpxaBe diaHule
yBeJle Ccy ocebHe Mepe KojuMa ce npaBa U3 JJupeKTHBe U3PUYUTO NIpeHoce y3 IpaBHe WU
HpaKTU4YHE Mepe cripoBohemsa. Jpyre cy cMaTpaiie ja Cy lbHX0Be octojehe Mepe Beh yriiaBHOM
ycknabeHe ca 3axTeBUMa JUpeKTHBe U HUCY JoHeJle ToceGHe Mepe 3a FbeHO NpeHoLIekke. hako
je HemocTojame Mponuca KojuMa ce /JMpeKTHMBa U3PUYUTO NpPEHOCH NOHeKas GapeM y
oApeheHoj MepH IPUXBAT/bUBO, 3aXBa/byjyNy IPaKTUYHUM MepaMa CripoBohera U CyCKoj
NpaKCH TO HHUje yBeK JoBosbHO. [locieuna je Tora Jja HallMOHAJIHU NPOIMCH 4eCTO HUCY
JIOBOJbHH 3a NOTIYHY ycksaheHocT ca ofpeheHUM ITaBHUM oApes6ama JlupexTuse. To ce
noce6Ho Joraha kazia je nozApydyje NpMMeHe HAlMOHAJIHUX Mepa yKe 0/ OHOTa U3 YJaHa 2.
JupexTuBe. Y MpoLeHU Cy OTKPUBEHU U APYTH HEJ,0CTALY Y BUILe IpKaBa WIaHHULA, 10Ce6HO
y Be3M ca jaBHUM ynyhuBamKMMa Ha KPHUBULY M NpaBOM JMIA Ja caMo cebe He U3JIOKHU
KPUBUYHOM TOHemy. AKO He NOCTOjU yck/1aheHOCT ca cBUM ofpef6ama /[lUpeKTUBe, TO
HeraTHBHO yTHYe Ha JleJIOTBOPHOCT NIpaBa Koja cy Y k0j yTBpheHa. Komucuja he npeayseTu
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roJjiHe HAKOH TOra Jj0CTaBJbajy KoMucHju foCTynHe MofaTKe O TOME KaKo ce
ocTBapyjy npasa yTBphena y JJupexktusu (4wiaH 11. lupextuse). Ha oBo nuTame je
npeam6yJioM MNOApPOOHUje YyKa3aHO, Ma Ce MCTUYe Ja OU paju npahema U
oLeMBaba eGUKacCHOCTH 0Be IUpeKTHBE, ipKaBe YiaHuLe KoMmucuju Tpebaso aa
JI0CTaBJ/bajy PACIOJIOKUBE MO/IATKE MOBE3aHeE ca CIPoBohemeM npaBa yTBpheHux
y 0B0j /IMpEeKTHBY, Kao U Jja 61 TaKBU OU NOJALld MOTJIM YK/bYYHMBATH MOZATKE KOje
Cy 3a6eJieXXuJIa PaBoOCy/iHA TeJIa U Tela KPUBUYHOT FOHEHha Y Be3H €a PaBHUM
CpeZiCTBMMA IPUMEEHUM Y CIy4ajy MOBpeJie GUJI0 KOT Of BU/I0BA MPETIOCTABKe
HEeBUHOCTU 006yxBaheHe 0BoM JUpeKTHMBOM UJIU [IpaBa Ha MPUCYCTBO cyhemy (Tauka
46).* Komucuja go 1. anpuia 2021. roguHe nogHocH EBponckoM napJjiaMeHTy U
CaBeTy M3BeILTaj 0 CPOBOhemy 0Be AupeKTUBe (WiaH 12. lupektuse).*

CBe MpUKJIa/IHE MepPe KaKo 61 TO UCIPABHUIIA, IITO YKJbYYYje MOCTYIKe 360T HOBpe/ie y CKIaAY
ca yianoM 258. YOEY-a“ Bugeru: European Commission, “REPORT...”; Wojciech Jasinski, “The
Impact of Directive 2016/343 on the Protection of the Presumption of Innocence in Poland”,
Studia luridica Lublinensia vol. 33, 5, 2024, pp. 87-102.

“0Y UzBerrajy Komucuije og 31. 3. 2021. roaune, usmely ocrajor, HaBoau ce: ,Mako ce 4wiaHoM
11. /lupekTHBe Of JpKaBa YJaHuIa 3axTeBa Aa A0 1. anpuaa 2020. u cBake Tpehe roguHe
HakoH Tora Komucuju foctaBe AOCTYIIHe MOJATKE O CIpoBohemy mpaBa yTBpheHUX y
JupeKTUBY, [0 caja je caMo AycTpuja UcnyHuUIa Ty o6aBe3y. HepocraTak uHdopManmja 13
JipKaBa YJ1aHUIA OTeXKaBa CBe0OYXBAaTHY NpolieHy cipoBohera /lupekTuBe y npakcu. 360r
Tora je M3BellTaj ycMepeH Ha Mepe Koje Cy JApKaBe YIaHHULe 0 cafa Ipejyselie Kako 61
npeHesie [IUpeKTUBY. Y lbeMy Ce NpoLEewyje Ja JIU Cy Jp:KaBe 4iaHHULe npeHesie [JUpeKTHUBY,
Te JIa JIM HallMOHATHO 3aKOHO/IaBCTBO UCIYHhaBa Liu/beBe U 3axTeBe Jupektuse. Cyz EBporcke
yHHUje J10 caja je Bulle nyTa TymMauno Jlupextuny (EY) 2016/343, a Ta cy TymMmauea y3eTta y
063up y oBoM u3BelTajy*, European Commission, “REPORT...”.

'y Uszsewntajy Komucuje og 31. 3. 2021. roauHe, uctude ce cieaehu 3akspyyak: ,JJupekTuBa je
yBeZleHa Jia 6u ce no6osbliana epeKTUBHA TPUMeHA IPETIOCTaBKe HEBUHOCTH U IpaBa Ha
IPUCYCTBO cyhemwy y KpUBUUHOM NocTynKy. CBe y cBeMy, [lupeKTHBa je 006e36eua JofaTHY
BpeHocT EY noAusameM HUBOA 3alITHTe rpabaHa yK/by4eHHX Y KDUBUYHE NOCTYIIKe, T0CeGHO
y HeKUM Jp)xkaBaMa Y/aHHULAMa rfe oApeheHM acleKTH NMpeTHOCTaBKe HEBUHOCTHU HUCY
caZipkaHM y HallIOHa/IHOM 3aKOHOZABCTBY. Mel)yTuM, 0Baj M3BellTaj HaI/IallaBa /ia joll yBeK
N0CTOje MoTellkole y Be3W ca K/bYYHHUM ojpef6ama /[lUpeKTHBe y HEKUM Jp)KaBaMma
yiaHuLaMa. OBo ce noce6HO 0OHOCH Ha 06MM HaLMOHA/HUX Mepa 3a clipoBolhemse /lupeKTUBe,
Kao ¥ Ha TPaHCIO3ULYjy ofpeAada JupeKTrBe 0 3a0paHy jaBHUX ynyhuBamka Ha KPUBHLY U
npaBy JIMIA Ja caMo cebGe He U3JI0XXKH KPUBUYHOM romemy. Komucuja he u fame gaBatu
NIPUOPUTET CpoBohemy MOCTyNaka 360r MOBpeje, Koje je MOKpeHy/a 360T HeMOTIyHOTr
npeHoumemwa [lupextuBe. HacTaBuhe fAa onemyje yckaaheHOCT ApkaBa 4/JaHULA ca
JlMpeKTHBOM Y NpeAy3uMaTH CBe oAroBapajyhe Mepe kako 64 06e36eu1a yckaaheHOCT ca
eHUM ofipeabama mupoM EBporcke yHuje”, European Commission, “REPORT...”.
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5) U3BOPU

» banosuh, boxxuzap, ,MehyHapoaHa capaitba y KpUBUUHUM CTBApHUMa y CBETIY
cranjapia EBponcke yHwuje”, Yckaabusarse npasHoz cucmema Cpbuje ca
cmaHdapduma Esponcke yHuje. [Kw. 1], [lpaBHU pakynTeT YHUBep3UTETA y
KparyjeBy - UHCTUTYT 3a npaBHe U fpyliTBeHe Hayke, Kparyjesan, 2013, cTp.
139-156.

» banoBuh, boxuzaap, bejatouh, Ctanko, KpusuyHo npoyecHo npago — onwmu
deo, YHuBep3uTeT y beorpaay - ®akyatet 6e36eaHocTH, beorpasa, 2019.

» bajoBuh, Bama, ,IIpeTnocraBka HEBUHOCTH U cJ1060/a mtamne’, AHau [IpagHoz
¢axkynmema y beozpady, BoJ1. 56. 6p. 1, 2008, cTp. 194-210.

¢ “Commission Recommendation of 27 November 2013 on procedural safeguards
for vulnerable persons suspected or accused in criminal proceedings”, Official
Journal of the European Union, 24.12.2013, (2013/C 378/02).

¢ “Commission Recommendation of 27 November 2013 on the right to legal aid
for suspected or accused persons in criminal proceedings”, Official Journal of the
European Union, 24.12.2013, (2013/C 378/03).

¢ “Council Framework Decision of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States” (2002/584/JHA,
2009/299/JHA), Official Journal of the European Communities, vol. 45,18.7.2002,
L 190; vol. 52, 27. 3. 2009, L 81.

* “Directive 2010/64/EU of the European Parliament and of the Council of 20
October 2010 on the right to interpretation and translation in criminal
proceedings” (1), Official Journal of the European Union, 26. 10. 2010, L 280.

* “Directive 2012/13/EU of the European Parliament and of the Council of 22 May
2012 on the right to information in criminal proceedings”, Official Journal of the
European Union, 1. 6. 2012, L. 142.

* “Directive 2013/48/EU of the European Parliament and of the Council of 22
October 2013 on the right of access to a lawyer in criminal proceedings and in
European arrest warrant proceedings, and on the right to have a third party
informed upon deprivation of liberty and to communicate with third persons
and with consular authorities while deprived of liberty”, Official Journal of the
European Union, 6. 11. 2013, L. 294.

« “Directive (EU) 2016/343 of the European Parliament and of the Council of 9
March 2016 on the strengthening of certain aspects of the presumption of
innocence and of the right to be present at the trial in criminal proceedings”,
Official Journal of the European Union, 11. 3. 2016, L 65.

» “Directive (EU) 2016/800 of the European Parliament and of the Council of 11
May 2016 on procedural safeguards for children who are suspects or accused

92



E6poncxo saxonodabcmbo, 6p. 90-91/2025

persons in criminal proceedings”, Official Journal of the European Union, 21. 5.
2016,L 132.

« “Directive (EU) 2016/1919 of the European Parliament and of the Council of 26
October 2016 on legal aid for suspects and accused persons in criminal
proceedings and for requested persons in European arrest warrant proceedings”
(3), Official Journal of the European Union, 4.11. 2016, L. 297.

 European Commission, “Communication from the Commission to the European
Parliament, The Council, the European Economic and Social Committee and the
Committee of the Regions - Making progress on the European Union Agenda on
Procedural Safeguards for Suspects or Accused Persons - Strengthening the
Foundation of the European Area of Criminal Justice”, Brussels, 27.11.2013,
COM(2013) 820 final. UuTepHeT: http://www.europarl.europa.eu/document/
activities/cont/201410/20141029ATT92129/20141029ATT92129EN.pdf, 29.
4.2025.

e European Commission, “Report from the Commission to the European
Parliament and the Council on the implementation of Directive (EU) 2016/343
of the European Parliament and of the Council of 9 March 2016 on the
strengthening of certain aspects of the presumption of innocence and of the right
to be present at the trial in criminal proceedings”, Brussels, 31. 3. 2021,
COM(2021) 144 final. UnTepHeT: https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:52021DC0144, 27. 4. 2025.

* European Council, “The Stockholm Programme - An open and secure Europe
serving and protecting the citizens”, Official Journal of the European Union, 4. 5.
2010, (2010/C 115/01).

e Unuh, UBaH, ,llpeTnocTaBKa HEBUHOCTU OKPUBJHEHOT W MPaBO Ha jaBHO
uHpopmucame”, 360pHuk padosa llpasHoz pakyamema y Huwy, 6p. 61, 2012,
cTp. 571-586.

e nuh, UBay, ,llpuMeHa npuHuuna in dubio pro reo y KpUBUYHOM IHOCTYIKY',
36o0pHuk padosa IIpasHoe pakyamemay Huuwy, 6p. 70, Vol. LIV, 2015, ctp. 467-482.

» Jasinski, Wojciech, “The Impact of Directive 2016/343 on the Protection of the
Presumption of Innocence in Poland”, Studia luridica Lublinensia, vol. 33, 5, 2024,
pp. 87-102.

« Paguh, XKapko, ,YcarialaBatbe MpolecHUX MpaBa 0CyMEbUYEHHUX U ONTYKEHHUX
JIMIIAa y KPUBUYHOM MOCTYIKY Ca €BPOICKUM CTaHAgapAuMa‘, Eeponcko
3akoHodasecmeo, rog, 15, 6p. 55/16, 2016, ctp. 21-50.

» Paguh, Xapko, ,YcknahuBamwe nporecHUX NMpaBa MaJIoJIeTHUX YYMHMJIALA
KPUBUYHUX Jies1a ca cTanapAuMa EBporncke yHuje, Esponcko 3akoHodascmeo,
rog. 15, 6p. 56-57/16, 2016, cTp. 84-111.
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e Papuh, Kapko, ,MuHMMa/sHa NpaBuUJa O MpaBy Ha MpaBHy NoMoh 3a
OCyMIbHUYEHa, ONTYXKeHa U TpakeHa JivLa y npaBy EBporicke yHuje', Egponcko
3axkoHodascmeo, rof. 16, 6p. 61-62/17,2017, ctp. 63-87.

* “Resolution of the Council of 30 November 2009 on a Roadmap for strengthening
procedural rights of suspected or accused persons in criminal proceedings”,
Official Journal of the European Union, 4. 12.2009, (2009/C 295/01).

¢ ,3aKOHHK 0 KpUBUYHOM NOCTYNKY", CayxcbeHu 2aacHuk PC, 6p. 72/11,101/11,
121/12,32/13,45/13 u 55/14.

* ,3aK0H 0 jaBHOM HHOPMHUCcamy U MeaujuMa’, CaysxcbeHu aaacHuk PC, 6p. 92 /23.

» ,Zakon o izmjenama i dopunama Zakona o kaznenom postupku‘, Narodne novine
Republike Hrvatske, br. 126/2019.

» ,3aKoH 0 NoTBphHBamwy Cropasyma o cTabuIM3aLUju U NpUApYKUBakby UsMehy
EBpOIICKUX 3ajeHMLA W HUXOBUX JpXKaBa 4YJaHMULA, Ca jefHe CTpaHe, U
Peny6.iuke Cpb6uje, ca apyre crpane”, CayxucbeHu aaacHuk PC - MehyHapodHu
yeosopu, 6p. 83/08.

6) 3HAUAJ 3A PEITYBJIMKY CPBUJY

3Havaj /lupexktuBe 3a Pemy6suky Cpbujy je y Be3u ca CmopasymoM o
cTabunn3anuju U NpujpykuBawy u3Meby EBponckux 3ajeHULAa U HUXOBUX
Jip>kaBa 4JIaHUIIQ, ca jefHe cTpaHe, U Penybsinke Cpbuje, ca pyre cTpaHe, Koju je
nornucad 29. 4. 2008, a crynuo Ha cHary 1. 9. 2013. rogune.* C 063upoM Ha To Aa
je Peny6sinka Cp6uja 3akoHOM NOTBpP/JHMJIA Taj CIOPa3yM, HEONXOJHO je UMATH Y
BU/JY HET0Be 0/ipeibe U3 uiaHa 72. ctaB 1, kojuMa ce Peny6.1rika Cp6uja o6aBesaa
Jla HacToju Jja 06e36eau MocTeneHo yckaahuBamwe nocrojehux 3akoHa u 6yayher
3aKOHO/IaBCTBA C PaBHUM TeKOBHHaMa EBporicke yHuje, kao U ja Baxkehe u 6yayhe
3aKOHO/JaBCTBO Oy/le MPaBUJIHO NMPUMEHEHO U CIpoBefeHo. [Ipu ToMe, 3Ha4aj
Tpajarba NpeJia3Hor epuoja y KoMe he ce mocTeneHo CipoBOAUTY IPUAPYKUBALE,
yTBpheHor y uiany 8. Tor CiopasyMa (HajBuUllle LIECT FOAUHA), HE yTHUYE Ha TPajambe
npeyseTe ob6aBese, uMajyhu y Buay Aa je CriopasyM CK/I0OIMJbEH Ha HEOTPAHUYEHO
BpeMe (wiaH 133. craB 1. Cnopasyma). ¥ ckiazy ¢ TuM, Peny6iiuka Cpbuja uma
o6aBe3y [na cBoje mocTojehe 3akoHe W Oyayhe 3aKOHOJABCTBO YCKJAaJU ca
JupexkTuBoM. IIlpu TOMe, mMpuMMapHU 3aKOH KOjU MOxe Ja Oyae NpeaMeT
ycka1ahuBarma je 3aKOHMK O KPUBHUYHOM MOCTynky.” Of cTymama Ha CHary

2 Peny6sinka Cpbuja moHea je oBaj 3akoH 9. 9. 2008. roauue. BuzeTu: ,3aKoH 0 MOTBphUBamy
CriopasyMa o cTaGU/IM3alMjy ¥ TPUPYKUBaty u3Mehy EBpoOICKUX 3ajeIHAIA U BbUXOBUX
JIp’KaBa WIaHUIA, ca jeZiHe CTpaHe, ¥ Penyourke Cpbuje, ca ipyre cTpaHe’, Cayic6eHuU 2AaCHUK
PC - MehyHapooHu yzoseopu, 6p. 83/08.

43 3aKOHMK 0 KpUBUYHOM MOCTYIIKY", CayxcbeHu eaacHuk PC, 6p.72/11,101/11,121/12,32/13,
45/13,55/14,35/19,27/21 - Odayka YCu 62 /21 - Odayka YC.
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JupekTtuBe, Peny6sivika Cp6uja HYje BpLIKJIA HberoBe U3MEeHE U JJONyHe Y [IUJ/bY TOT
yck/1ahuBatba, jep HoBesa u3 2019. roauHe u Be ofiykKe YctaBHOr cyja u3s 2021.
roJjMHe, HA OCHOBY KOjUX Cy IIpecTasle Jja Baxke oApeZbe yiaHa 262. cTaB 2, 4laHa
363. Tauka 5. v 4iaHa 366, HUCYy UMaJle 3a pesMeT MaTepujy Jupektuse. Ho, Basba
UMaTH y BUZY [Ja NIpejly3uMarbe Mepa y LU/by ycKaahuBama 3aKOHOABCTBa ca
JIMpeKTHBOM MOXe U He MOpa Jja Ce OrpaHU4X Ha 3aKOHUK O KPUBUUHOM IOCTYIIKY,
jep nojeAvHa MUTama Koja Cy peryaucada JJupeKTUBOM MOry jia 6yy IpeHeTa Uy
Jipyre 3aKOHe U NpOIKCe, Te HUXOBUM ofpesbamMa noapobHuje ypeheHa. Ha Ty
MoryhHoOCT yKa3yjy U ofpezbe yiaHa 14. ctaB 1. JupeKkTHUBe, KojUMa je ApKaBaMa
YjaHuIlaMa ofipeheH pok 3a CTyname Ha CHary 3akoHa U JApyryx Mpomuca Koju cy
noTpe6HU paAu yckaahuBamwa ca oBoM lupekTrBoM. Y Peny6.unu Cp6uju oHa 6u
Morvia Aa 6yze uckopuiuheHa, Ha IpUMeD, Y BE3HU ca peryJucambeM NPeTIoCTaBKe
HeBUHOCTU. Haume, npema ofpes6u wiaHa 3. ctaB 1. 3aKOHUKA O KPUBUYHOM
IOCTYIKY, KOjOM je peryJjucaHa IpeTIoCcTaBKka HEBUHOCTH, ,CBAKO Ce cMaTpa
HEBUHUM [IOK Ce HeroBa KpUBHLA 38 KDUBUYHO [1eJ10 He YTBPY IPAaBOCHAXKHOM
OZIJIYKOM CyJia“, ay CTaBy 2. UCTOT 4JlaHa yTBpheHO je Aa Cy Ap:KaBHU U APYTH OpraHU
Y opraHu3sallyje, Cpe/iCTBa jaBHOI 06aBeLITaBamwa, Y pyKekba U jaBHe JUYHOCTH
JYXHHM Jla ce IPUJPXKaBajy NpaBu/a U3 CcTaBa 1. OBOT 4JlaHA U /ia CBOjUM jaBHUM
u3jaBaMa O OKPUB/bEHOM, KPUBUYHOM JleJly U MOCTYNKY He NMoBpehyjy mpasa
OKpPUBJ/bEHOT. YKOJIMKO OM 3aKOHOJaBal, GMO Ha CTAaHOBULITY Jia ce HaBeJeHe
oApenbe cTaBa 2. He NIpUMemyjy V ckaagy ca JUpeKTUBOM, OH 64 MOrao Jja ux
noZpo6Huje ypear THUM 3aKOHUKOM, a Ka/Jia je ped o, IpUMepa pajiy, IpyU/pKaBamby
npaBuJia U3 cTaBa 1. of cTpaHe cpejcTaBa jaBHOr 06aBellTaBaba M 3aKOHUMa 0
MeJujuMa (Ha mpuMep, JonyHaMa 3akoHa O jaBHOM MHPOpMHUCaby U MeJ1juMa),
UCTOBpeMeHO BofZehu padyHa Ja ce TUMe He INOBpeAd cJ06OAa jaBHOT
nHbopMucama.** Maja TpeHyTHa yckiaheHOCT 3akoHa U mpomuca Pemny6uivke
Cp6uje ca JJupeKTUBOM HUje NpejMeT OBOT paja, Tpeba uctahu Jja 3aKOHUK O
KPUBUYHOM IOCTYIIKY CaJip1 MHOLITBO oZipeJiaba KojuMa Cy Ipe CTyIara Ha CHary
JlMpeKTHBe peryucaHa ojeiuHa NUTamba Koja Cy KaCHUje ylljIa y lbeH OKBUP, IPH
4yeMy Cy HeKa 0[] lbUX TUM 3aKOHHUKOM CBeoOyXBaTHUje ypeheHa Hero paHUjUM
3aKOHO/JIABHUM pellerbuMa (Ha npuMep NpUHLUI in dubio pro reo).*® lipunnkom
yckJahuBama yHyTpallmwer npaBa ca /[MpeKTMBOM KOPHUCHO je pacnoJiaraTu
noJanyMa o HOpMaTUBHOM M CTBAPHOM CTakby 110 MU Tamby cipoBohersa lupeKTuBe
y [0jeIMHUM Jip>KaBaMa 4JaHuLaMa EBporicke yHUje, a y TY CBpXY OCTBapUTH YBUJ,

* 3aKoH 0 jaBHOM HH(OpPMHUCarby U Megujuma’, Cayxcberu 2aacHuk PC, 6p. 92/23; UBan Wiuh,
,JIpeTnocTaBka HEBUHOCTH OKPUBJ/bEHOT ¥ MPABO HA jaBHO HHOpMUCathe”, 300pHUK padosa
IpasHoe pakynmema y Huwy, 6p. 61, 2012, ctp. 571-586.

45 OcuM crioMeHyTOr WwiaHa 3, Ty ¢y ¥ wiaH 15. ctaB 2, wiaH 16. ctaB 5, wiaH 68. ctas 1. Tau. 2. 4.
1 10, wnan 13, ywian 381, wian 383, wiaH 438. ctaB 1. Tauka 5, wiaH 485. ctaB 1. Tauka 1, ¥ cTaB
2.Bupertu: UBan Wnuh, ,llpuMena npuHuuna in dubio pro reo y KpUBUYHOM MOCTYTIKY , 360pHUK
padosa IpasHoz ¢pakyamema y Huwiy, 6p. 70, Vol. LIV, 2015, cTp. 475.
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u y UsBemtaj Komucuje EBponckom napsiaMeHTy U CaBeTy o clpoBohemy
JupexTtrBe. KoHauHO, Ba/ba HallOMEHYTH Jia yCKJahrBame 3aKOHa U Npomnuca
Peny6sinke Cp6uje ca /lupeKTHUBOM O0OyxBaTa, y MIMPEM CMUCIAY, U jefHY
dopMasHONpaBHY M NpPaBHOTEXHUYKY o06aBe3y MpeHollewa /JUpeKTHBe Y
YHyTpaliibe npaBo Peny6.inke Cpbuje, Ha HAYMH KOjH je yTBpheH ofpe/i6aMa yiaHa
14. ctaB 1. /lupekTuBe.*

DIRECTIVE 2016/343 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL ON THE STRENGTHENING OF CERTAIN ASPECTS
OF THE PRESUMPTION OF INNOCENCE AND OF THE RIGHT TO BE PRESENT
AT THE TRIAL IN CRIMINAL PROCEEDINGS

BoZidar BANOVIC, Zarko RADIC"

Abstract: In this paper, the authors apply the dogmatic and normative methods to
analyse Directive (EU) 2016/343 of the European Parliament and the Council of 9
March 2016 on the strengthening of certain aspects of the presumption of innocence
and the right to be present at the trial in criminal proceedings. At the end of the paper;
the authors consider the importance of the studied Directive for the Republic of
Serbia and its path to EU membership. They conclude that, primarily, the Criminal
Procedure Code may be subject to harmonisation with the Directive, but that other
laws (for example, laws on the media) and regulations may also be subject to
harmonisation. When harmonising domestic law with the Directive, it is useful to
have data on the normative and actual situation regarding its implementation in
individual EU member states. For this purpose, we should gain insight into the Report
of the Commission to the European Parliament and the Council on the
implementation of the Directive. Finally, the authors also point out that the manner
of transposing the Directive into the domestic law of the Republic of Serbia should
be in accordance with the Directive.
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