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OAHOC U3MERHY ITPABA HA TTOCAOBHMU YI'AEA
ITPABHUX AMITA 1 CAOBOAE N3PAKABAIHA

Huna MAPUHAILT*

Ancmpakm: Y npeiMeTHOM pajly aHaJIM3Mpa ce OAHOC IIpaBa Ha OCIOBHU YIVIe]
NPaBHHUX JIMLA U CJ1060/e U3paXkaBara. AyTop I0J1a3u 0f, Te3e Ja je IpaBo Ha
MIOCJIOBHH YIJIe[, 3ajeMUeHO eBPOICKUM, Kao Y IPaBHUM NponucuMa Penyb.inke
Cp6uje, au fa cy weroso JeduHucame, 06MM U NpaBHA 3alUITHTA HEeZOBOJbHO
NpeUu3HY. Y KBaJIMTaTUBHO]j aHA/IM3U KopulheH je AeCKPUNTUBHU METOZ, 3a
NpUKa3KMBalke HOPMAaTUBHOT OKBUPA Kojer je nocTaBuia EBporncka KoHBeHIMja 0
JbY[ICKMM IIpaBMMa U npakca EBponckor cyga 3a Jbyfcka npasa. Mctu MeTop
MOCJIY?KHO je U KOJ| U3HOLIea [IPYKa3a 3aKOHOAABHUX U NIPAaKTUYHUX pellemha Y
Peny6smnu CpOuju, ¢ IM/beM yKasuBama Ha IIpaBHe HeJOCTaTKe MocTojeher
CHCTeMa U 3HaJla’Kea KOHKPeTHHX pelllera. Y pajy ce 3aK/by4yje [a je IpaBo Ha
MOCJIOBHU YIJIe[, TNPAaBHUX JIMNA AUPEKTHO JETEPMUHHCAHO M JepUHHUCAHO
c1060/10M M3pakaBarba M Jja MocTojehr eBpPOICKY CUCTEM U cucTeM Penyb.inke
Cp6wuje He 0AroBapajy TPeHyTHUM MPUIMKaMa ¥ KOjuMa ITpaBHa JIMLA PaCIoNaxy
CBe CHO)XHUjUM KalalUTeTOM eKOHOMCKe MONH, 0JIMYeHOM Y FbHUXOBOM ITOCJIOBHOM
yrieny. UcToBpeMeHO ce M3BOJH U 3aK/by4aK Jja Ce OBUM CybjeKTHMa He oMoryhaBa
Jia IOCJIOBHU yTJle/l afleKBAaTHO 3alITUTe. 3a0KPeT y JOCKOpallbeM NPUCTYNY Y
€BOPOIICKOM CHCTeMy Ipe/icTaB/ba IOCMaTpambe NpaBa Ha NMOCJ0BHU YIJe[ Kao
MMOBHHE KOjy Cy6jeKT noceAyje, ITO je ”YHOBATUBHO, a1 HEJJOBOJbHO Pa3BUjEHO
pelieme. AyTop pajia oAp:KaBa pelliere Koje 1o pasyMeBa Jja IpaBHa JIMLA opes
HaKHa/le MaTepuja/iHe LITeTe, YMje JoKa3uBamwe Y PaKcH 4ecTo NocTaje probatio
diabolica, Majy IpaBo Ha HaKHa/Jly U HeMaTepHjajHe LITeTe, 10 Y30py Ha 4acT U
yrie GU3NYKKX JIUIA U BUXOBY 3aLUTUTY 0[] JIE3UOHO CIOCOGHUX HHOPMaLyja,
jep cMaTpa Jia 0BaKBO pelllere OAAroBapa caBpeMeHUM M3a30BHMa U CyIIPOTCTaB/ba
ce MPaKTUYHUM ITPobJieMKuMa rmocTojeher cucrema.

Kmyune peuu: IlocioBHU yIie[, c1060/a U3paxaBara, EBpoIicka KOHBEHLIMja 3a
3alUTUTY JbYACKUX NTpaBa, EBponcku cyp 3a byfcka npasa, SLAPP Tyx6e, Cpbuja.

* [IpaBHM pakynTeT, YHUBep3UuTeT y beorpagy. E-mail: marinacsnina@gmail.com. ORCID iD:
https://orcid.org/0009-0009-4619-326X.
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1) yBOQ

3aluTyTa MpaBa Ha [OC/JI0BHHU yIJIe, IPAaBHUX JIMIA Y KOHPJIHUKTY ca cJ106040M
U3pakaBara [IPaBHU je U3a30B ca KOjUM Ce CyodaBa, Kako MehyHapoJHO Tako
npaBo Peny6iuke Cp6uje. Paj nosia3u of Tese /1a je NOCJIOBHU YI/ie, TPABHUX JIULA
3ajeMyeH Me)yHapOAHUM UHCTPYMEHTHMMA U TO3UTUBHUM MponucuMa Peny6inke
Cpb6uje, ayu ¥ J1a je UCTOBPEMEHO NpeMEeTHO MPABO ¥ MPAKCU YTPOKEHO yCae[,
HeJI0BOJbHO MpeLU3He peryaanyje U HelmocTojama aleKBaTHUX CPe/iCTaBa heroBe
3alUTUTe IpeJ HaZJ JIeXKHUM opraHuMma. [loctoju npeTrnocraBka Aa je onpaBLaHO
€KCTeH3UBHO TYMAa4UTH ITPOIMHKCe KOjUMa je PeryJIMCcaHo NpaBo Ha yries GU3NIKUX
JIMIA Y KOPUCT IIpaBHUX JIMLIQ, KA0 U IIPETIIOCTABKA Aad ou HO,ZLBOI:)el-beM HWHCTUTYTA
TIOCJIOBHOT yIJIeJ|a Mo/ UMOBUHY IPaBHUX JiMLA 6usa o6e3beheHa epukacHuja
3aLITUTA OBOT NpaBa. Takohe, y TPEHYTHOj peTry/IaTUBU U NMPAKCH er3ucTUpa Tesa
Jla HeMa MoBpe/ie yIJie/ia, a HY MOCJI0BHOT YIJIeja, YKOJUKO Cy6jeKT HCTOBPEMEHO
He JIOKaXe Jla je ycjef MoBpeZie OBOT MpaBa Tpreo ITeTy. Y paay he 6utu
IIpHKa3aHa HOPMATHBHA U NIPAKTUYHA pelliekha Y €BPpOIICKOM 3aKOHOAABCTBY U Y
HaIMOHAJTHOM NPaBHOM OKBUpY Pemny6sinke Cp6uje, Kpo3 Koja he 6utu obpahena
nUTaba KOHQJIMKTA IpaBa Ha OCJ0BHH yTJIeA U cJ1060/ie U3pakaBama. Ykasahe ce
Ha UHCTUTYT ,SLAPP” Ty>XO61 KojuMa mpuberaBajy mojeJMHU Cy6jeKTHU Y HaMepH
3allTHUTE CBOT YIVIeJa, Te Ha MOC/Ie/ikile Koje 0Baj peHOMeH MPOU3BO/IH, A Koje ce
TH4y MOTYNHOCTH M ePUKACHOCTH 3aIUTUTE NMOCJAOBHOT yriea. Llnb paza je ga
aHa/nM3upajyhu ¥ ykadyjyhu Ha mpaBHe HeJOCTaTKe nocTojeher cucTeMa, moce6HO
NpaKTUYHE 3alITHUTE OBOT MpaBa NpeJ CyJ0BUMa, MOHYAM pellera Koja 6u ce
CYIpOTCTaBU/Ia nocTojehoj MpaBHOj HECUT'YPHOCTH.

2) ITPABO HA YIJIEQ ®U3NYUYKNX 1 IIPABHUX JIULIA
Y EBPOIICKOJ] KOHBEHUIMJM 3A SAIITUTY JbYOCKHMNX
ITPABA 1 SAKOHOIABCTBY PEITYBJIMKE CPBUJE

[IpaBo Ha yrief, Kako GU3UYKUX TaKO U NPaBHUX JIMLA, He Mocesyje CBoje
3ace6HO MeCTO, OJHOCHO YIaH Y EBponcKoj KOHBEHIIMjU 3a 3aLITUTY JbyACKUX ITpaBa
Y OCHOBHUX €J1060/13, @ Hher0BO UMILJIMLIMTHO er3UCTUpPabe y 0BOM aKTy Be3yje ce
3a cno6oay wu3pakaBamwa.! Hamme, EBporicka KOHBeHIHja jeM4H 10601y
U3paxkaBawa y cBoM wiaHy 10. npefcraBsbajyhu je Kao peJJaTUBHO MPaBo, IITO
npoucTHye U3 came QopMysaluje 4JaHa Koju ra npomnwucyje.? IlpegmMeTHOM
oApen60M LITUTH ce cJ060/a U3paXkaBama, a/li Ce yje[JHO YKa3yje Ha TO Jia OBO

!Tlopen HasuBa EBporcka KOHBeHIMja 33 3aLITUTY JbYACKUX MpaBa U OCHOBHHX CJIOGOAR,
kopuctuhe ce 1 TepMUHU: EBpoIicKa KOHBEHIIM]ja O JbY/ICKUM ITpaBiMa, EBpolicka KOHBeHIHja
1 KoHBeHIMja, 32 03HAYaBabE HCTOT aKTa.

2 EBporicka KOHBeHIMja 3a 3aLUTHTY JbY/CKUX [IPaBa 1 OCHOBHUX c1060/a", CaBeT EBpore, 4. 11.
1950, wian 10, craB 1. u 2:
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IpaBo ca CO60M HOCH AY>KHOCTH U OATOBOPHOCTH (LUTO je MoceGHO HaIvIalleHo, a
IITO HUje YBEK CJy4yaj Kajia ce paju 0 octaJuM KoHBeHIMjoM 3arapaHTOBaHUM
npaBuMa). Ha koHTpaTexy npaBa Ha /1060y U3paxaBama y 4iany 10. KoneHnuja
yKasyje wTuTehy ZiBe rpylie UHTepeca - pe CBera jaBHH, Habpajajyhu ogpehene
CUTYaLMje Y KOjuMa je orpaHUuebe JONYLITEHO Kajla Cy aKTUBMPAHU HajBULIH
JIp>KaBHU MHTEpPecH, JOK Jpyra rpynaiuja npe/cTap/ba 3alTUTY yIJieJa U IpaBa
Jpyrux. Jlakiie, IpaBo Ha yrJies JUPEKTHO je JeUHUCAHO, TOBE3aHO U YCI0B/bEHO
CJ1060/10M U3paKaBaba, Te ce MoXKe pehH /ia ce y CBaKOM KOHKPETHOM CJ/1y4ajy Kaza
ce NOCTaBM NUTambe NMOBpPeJie OUJI0 KOT Of OBa /JiBa NpaBa, 3aK/by4ak CBOAU Ha
yTBphewe KojeM ce NpaBy Aaje NpUMaT, jep jeAiHO JeTepMUHUILEe 0OGUM JIPYyTOr.
Cynobofa u3pakaBama He MoXe ce 00pahuBaTH 6e3 0CBpTa Ha O3HATY NPeCcyny
EBporickor cyza 3a Jey/icKa IpaBa y npeMeTy Lingens v Austria, y K0joj je ACTaKHyTa
BaXKHOCT OBOT IIpaBa Kao ,jeIHOT 0/ 0CHOBHUX TeMeJba JIeMOKPaTCKOT JpyLITBa U
jeZIHOT O/l OCHOBHHX YCJIOBA 33 HAaNpeZ0Bae APYIITBA U CaMOpeaI3aljy CBaKor
nojeAnHua“> * YmpaBo ycjeJ B&XXHOCTU KOjy je /ao CI060AM M3paKaBama y
UCIIMTHBAaby ONpPABJAHOCTH 3aJjMpatba y OCTBapHBakbe OBOT IpaBa, ocebHo ce
OIPe3HO MMa NPUMEHUTH TPOZLe/IHU TeCT yCTaHOBJbEH Kpo3 ITpakcy EBpornckor cyza
3aJby/iCKa I1PaBa, jep CBaKo Melllatbe ipKaBe Mopa OUTH IPONMCAHO 3aKOHOM, Mopa
UMaTH JIETUTUMHU LWb U OUTHM HEONXOAHO Y JEeMOKPaTCKOM ApYIITBY. Y
CYNIPOTHOM Ce CMaTpa /ia je OBaKBO Melllale Jp:KaBe NPaBHO HeJOMYIITEHO.
[TocMaTpajyhu TpoJesiHU TecT, Kao Mpenpeka HecMeTaHOM Kopulihemwy paBa Ha
/106071y U3paXkaBatba, jaBJba Ce MOCTOjarbe JIETHTUMHOT [[M/ba — 3aLITUTE NpaBa
JPYTHX JIMLQ, Y [ITa CBAKAKO CIIa/la 3alUTHUTA kbUX0BOT yriieja. [1o y3opy Ha HAYMH

1. CBako MMa NpaBo Ha c10604y U3paxaBamwa. OBO NpaBoO YKJbyuyje cJ060y Mocef0Bamba
COIICTBEHOT MUI/bekba, IPUMakba U caolllTaBamba MHPopMalyja U ujieja 6e3 Melllama jaBHe
BJIACTH U 6e3 063upa Ha rpaHuLie. OBaj 4iaH He clipevyaBa Ap:KaBe Jla 3aXTeBajy J03BoJie 3a
paj TeJIeBU3MjCKUX, paJi 0 U GHOCKOIICKUX Ipefy3eha.

2.Tlowrro xopuinherme 0BUX C/1060/a MOBJIAYM 32 COOOM JIy>KHOCTH U OATOBOPHOCTH, OHO Ce
MO2Ke NO/IBPTHYTH $OpPMaTHOCTUMa, YCJIOBUMA, OTPaHUYEhHMa WM Ka3HaMa NPOITMCaHUM
3aKOHOM M HEONXOJHHM Y JeMOKPATCKOM /JPYLITBY ¥ HHTepecy HaljMOHa/IHe 6e36eJHOCTH,
TepUTOPUja/IHOT UHTErPUTeTa WM jaBHe 6e30eJHOCTH, pajiu CIpevyaBara HepeAa UJIH
KpUMMHaJIa, 3alITUTE 3/ipaBJ/ba UJIM MOpaJIa, 3alTUTE yIie/ja WK IpaBa ApYyruX, ClipeyaBatba
OTKpHBama 06aBellTela JOOUjeHHX y NOBepelby, WM Pafid OuyBaia ayTOPUTETa U
HENPUCTPACHOCTH CyACTBa.

3 EBporncku cyg, 3a jbyAcka npasa - ECHR (enr1. European Court of Human Rights, ¢ppanu.
Coureuropeenne des Droits de I’ Homme) ocHoBaH noj okpu/beM CaBeTa EBpone 1959. roaune,
3a 3alUTUTY IlpaBa 3ajeMuyeHUX EBPOIICKOM KOHBEHLMjOM 3a 3alUTHUTY JbYACKHUX IIpaBa U
ocHOBHUX csio60/a (1950). Y Tekcry he 3a 03HaYaBame OBOT Cy/ja 6UTH KOpUIIheH! U TEPMUHU:
LEBporncku cyn“ u ,Cyn"

* Lingens v Austria, No. 9815/82, Judgment of the Court (Plenary) on Merits and Just Satisfaction
of 08 July 1986, ECLI:CE:ECHR:1986:0708JUD000981582.
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perynanyje y EBporckoj KOHBEHIIMjH, TPaBO Ha yIJe TO3ULMOHUPAHO je Uy YCTaBy
Peny6.inke Cp6uje Kpo3 orpaHuyebe c1060/e MULL/bEHbA U U3paXKaBatba, aJli ce Y
3aKoHoZaBcTBY Peny6uinke Cpbuje npejMeTHO NPABO JeTa/bHUje pa3pabyje Kpo3
3aK0H 0 0GJIMTallMOHKM OIHOCUMA U 3aKOH 0 jaBHOM HHOPMHUCAbY U MeHjuMa’.
[IpaBo Ha MOC/TIOBHU yIJef peryauily oznpesbe 3akoHa o TproBuHu. Oxpenbe
NOMEHYTUX 3aKOHA HUCY [JOBOJbHO MpeELM3HE, a CUCTEM MOCMATpaH y LeJUHU
HEeJ0BOJ/bHO je KOH3UCTEHTAaH Y Ha4MHY, 06MMY U MeXaHU3MHMa 3alUTUTe OBUX
MPOK/IAMOBAHUX MPaBa, IITO BOAU Ka NPABHOj HECUTYPHOCTH.®

5 Ycrag Peny6sinke Cp6uje y wiaHy 46. Iponucyje: ,JeMuu ce c1060/ia MUIIUbEa U U3PasKaBakba,
Kao U cJ1060/1a Aa Ce TOBOPOM, MHCAH-eM, CIMKOM HJIM Ha APYTH HAYMH TPaXKe, MPUMajy U LIHUpe
o6aBewTera U ujeje. Coboja U3pakaBarka MOXe Ce 3aKOHOM OTPAaHUYMTH, aKO je TO
HEOIXO0/IHO Pajiy 3alUTHTe NpaBa U yriesa JPYrUX, YyBaba ayTOPUTETA U HEMPUCTPACHOCTH
CyJia Y 3aIUTHUTe jaBHOT 3/ipaBJba, MOpaJla IeMOKPATCKOT JPYIUTBA U HALMOHAJIHE 6€36eJHOCTH
Peny6siuke Cp6uje”. Bugertu: ,YcraB PCY, Cayacoeru enacHux PC, 6p. 98 on 10. 11. 2006, 6p.115
07,30.11.2021, 6p. 16 01,9. 2. 2022; 300 y wiany 200. npomnucyje: (1) 3a npeTprn/beHe GpUnUKe
60J10Be, 33 IPeTPIIJbEHE AyLlIeBHE 60/I0Be 360T yMametha XKUBOTHE aKTUBHOCTH, HAPYKEHOCTH,
THIOBpe/ie YIJIe/1a, YacTH, CJIO6O0/Ee K TPaBa IMYHOCTH, CMPTH OJIMCKOT JIMLA KA0 U 32 CTPax Cy/
he, ako Hahe /ja OKOJIHOCTH CJTyyaja, a HAPOYUTO jayrHa 60JI0BA U CTPAxa U BbUXOBO TPajarbe TO
OIpaB/aBa, AOCYAUTH IPaBUYHY HOBYAHY HAKHA/Ly, HE3aBUCHO 0/} HAKHa/le MaTepujasiHe LITeTe
Kao U Y ’beHOM O/ICYCTBY.

(2) NpukoM oz /ly4rBarba 0 3aXTeBY 3a HAKHA/ly HeMaTepHja/IHe LITeTe, Ka0 U 0 BUCUHU HeHe
HaKHa/Jie, cyA he BOAUTH payyHa 0 3Hauajy noBpeheHor 106pa U [i1/by KOMe CTy»KU Ta HAaKHA/[a,
aJli ¥ 0 TOMe Jia Ce FbOMe He IOT0/iyje TeXHaMa Koje HUCY CIOjUBe ca tbeHOM MPUPOLOM U
JIPyLITBEHOM CBpXOM“. BuzieTH: ,,3aK0H 0 06JIUraliioH|UM oHocuMa’, CayxicoeHu aucm COPJ, op.
29 o 26. 5. 1978, 6p. 39 ox 28. 7. 1985, 6p. 45 ox 28. 7. 1989 - Y(], 6p. 57 oz 29. 9. 1989,
Cayxcberu aucm CPJ, 6p. 31 oz 18. 6. 1993, Cayacoeru aucm CLT 6p. 1 op 28. 2. 2003, CayxcbeHu
anacHuk PC, 6p. 18 ox 3. 3. 2020; 3akoH o jaBHOM uHopMHUcamy Yy wiaHy 90. ctaB 1. u cTaB 2.
nponucyje: ,(1) 3a npetprsbeHe du3nUKe 6OJIOBE, 32 MPETPIUbeHE AYIIEeBHE 60JI0BE 360T
yMatbelba XXUBOTHe aKTUBHOCTH, Hapy»KEHOCTH, IOBpeJie YIvIe[a, 4acTH, CJ1060/e WU paBa
JIMYHOCTH, CMPTH GJIMCKOT JIMLA Kao U 3a cTpax cyA he, ako Hahe a OKOJIHOCTH CJ1y4aja, a
HapOYMTO jayrHa 60JI0Ba U CTpaxXa U kUXOBO Tpajame TO ONpPaBJABa, AOCYJUTH NPaBUYHY
HOBYaHy HaKHa/ly, He3aBHCHO O[] HaKHa/le MaTepuja/iHe IITeTe Kao U Y HeHOM OJCYCTBY. (2)
[IpH/IMKOM OJ/Ty4rBakba O 3aXTEBY 3a HAKHA/y HEMaTepHjaJIHe LITETE, KA0 ¥ O BUCHHH HeHe
HaKHa/ie, cyA he BOAUTH payyHa 0 3Hauajy noBpeheHor 106pa U [i1/by KOMe CTyXKU Ta HAKHA/a,
a/li ¥ 0 TOMe [l Ce FbOMe He IOT0/iyje TeXHaMa Koje HUCY CIOjUBe ca lbeHOM MPUPOLOM U
JIpyIITBEHOM CBpXoM“. Bujeru: ,3akoH 0 jaBHOM HH}oOpMHUCcarby U Megujuma’, CayicbeHu
anacHuk PC 6p. 92 ox 27.10. 2023.

Y unany 41. craB 1. Tauka 2, cTaB 5. 1 cTaB 6, 3aKOHa 0 TProBUHU Mponucyje ce: ,Hemourena
TPXKUIIHA yTakMULA (HesojalHa KOHKYpeHLWja) je paJiiba TProBLA UJIH IPYKaola ycayre
ycMepeHa NIPOTUB Jpyror TProaLa, Ipyxaola ycayre, 04HOCHO KOHKypeHTa, KOjoM ce Kplie
KOZIeKCH NOCJIOBHOT MopaJsia U 06py MOCJ0BHY 06MYajy U KOjoM ce IPOY3POKYyje HIH Moxe
NPOY3pOKOBATH IUTETA PYTOM TProBLLy, OAHOCHO IPYXaolly yc/Iyre (KOHKYPEHTY), a HApOUYHTO:
2) ¥3Hollle’meM NojaTaka o pyroM TProBLY UJIH HberoBoj po6H, TPYKaoLy yC/IyTe UK YCIy3H,
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IIpaBo Ha IOCJIOBHM yIJIeq Kpo3 IIpu3My EBponcke KoHBeHIIMje
3a 3aIITUTY JbYACKMX IIpaBa ¥ OCHOBHMX c710001a
n EBporickor cyna 3a jbycKa IpaBa

Kao 11T0 je mpeTxoAHO HaBeZieHO, TPaBO Ha yrie[ GU3NYKUX JULA Ce, caeehu
EBpoIcKy KOHBEHIIH]Y, nodpa3ymesa U TpeTHUpa Kao je[HO O 3ajeMueHHUX paBa
CBaKOI JIMIA, ajJd Tako Ja ¢opMajHO-NpPaBHO He TmoceAyje 3acebaH uJaH
KoHBeHIUje Koju ra 6Jimxe ypebyje, onHocHO nedunuiie. Kaga cy y nuTamwy
¢u3mnuka amna, npakca EBponckor cyja 3a JbyAcKa paBa je Ha U3BeCTaH HAaYMH
Ha/IoMeCTHW/1a OBY IPaBHY MPa3HUHY TaKO LITO je MOpeJ OrpaHUyeha npeABUheHor
yiaaHoM 10. EBporicke KOHBeHIIUje, OAHOCHO KPO3 CJI000AY U3paXkaBatba, TOBPeLY
4yacTH U yIieJja Jivla, pa3MaTpasia U Kpo3 wiaH 8. EBpomncke KoOHBeHIHje KOju
peryJiuilie IpaBo Ha NOWMOBAHE NPUBAMHO2 U NOPOJUYHOZ HUBOMA Ta CE MOXKe
CMaTpaTH HeCTIOPHUM Jia ce KPO3 OBaj WiaH Mpy:Ka 3alUTUTa GU3NYKUM JULUMa U
nocaefUYHO 06e36ebhyje HakHa/la HeMaTepUjajiHe LITETe yC/aes MOBpeJe OBOT
npaBa JUYHOCTU. MehyTuM, Teopuja 1 mpakca Hy/ie pa3/IMuuTa pelieha Kajia je y
NUTakby 3alUTUTA IpaBa Ha yIvie/ IPaBHUX JIMLA, C TUM LITO Ce HocebHa MNaXKiba MMa
IIOCBETUTH KOMIIaHMjaMa Koje MOC/yjy Ha TPXKUILUTY, Koje oCTBapyjy NpopuT u
KOjUMa je penyTaljyja K/by4Ha 3a HbUXOBO JiesioBambe. HeMa fusieMa fa y nmpakcu
EBpoOICKM cyJ HHKa/la HUje CYMHbao ¥ CIOCOOHOCT KOMIaHHja Aja 6yy KOpUCHULU
npaBa u3 KonBeHiuje.” Takohe, HeMa HauyesiHOr pasJiora fia Ce MPHUTOBOPHU
NOCTOjaly KopropaTHBHUX mpaBa y KonBenuuju.! MebyTuMm, ompaBaaHo ce
N0CTaBJ/ba MUTAKE — MO/ KOje 3ajeMYeHO MpaBo OU ce MOABEO MOCJAOBHU YIJe],
KOMIIaHHMja U KaKBa Ce 3allITUTa CYyIITUHCKU py»Ka KOMIIaHWjaMa y CiIy4ajy Aa ce
YTBPAM [ia je OLLIO A0 TIOBpPe/ie OBOT NpaBa, jep KOMIaHUje Kao beHepuLujapu
npaBa 13 KoHBeHIIMje MOpajy UMaTH U a/ieKBaTHE NIpaBHe MOTYRHOCTH 3a 3alUTUTY
npeAMeTHUX TpaBa. HarnMe, yriie[ koMIlaHuje je y HajMakby PyKy BaXkaH Kao U yIie[,
T0je/IMHIA, jep TO HUje caMO BUTaJaH UHTEPEC 3a 3[paBJbe U MPOCIEPUTET CAMUX
KoMIaHHWja (6W/I0 BeJIMKUX WK Masux), Beh U 3a 4uTaBe 3ajefiHULE Y KOjUMa

KOjU Cy YyCMepeHH Ha HapyllaBame YIVIe/la U MOCJI0Bamka TOr TProBLa WK MpyKaoLa ycyra.
OmreheHu Tprosar 1 npyxxaJar ycayre (KOHKypeHT) MMa IPaBO Ha HAKHA/ly MaTepujaHe
IITeTe, KA0 ¥ HeMaTepHjaJHe IITeTe 360T MOBpeAe NMocioBHOr yriaena. Cya he mocyauru
NpaBUYHY HOBYAHy HaKHAJy HeMaTepujajiHe LITETE, aKo Hale Ja OKOJHOCTH Ciydaja To
OTpaB/aBajy, a HAPOYMUTO 3HAYaj, Tpajatbe U HWHTE3UTET MOBpele, ebeKaT MOBpeje Ha
II0C/IOBakb€ TYKHUOLA, 3Hauaj moBpeheHor [o06pa U [i1/b KOMe CJIyKU Ta HaKHA/ja LITETe, Kao U
TOMe /Ia Ce ’hOMe He NO0rojiyje TeXHaMa Koje HICY CIIOjUBe ca FheHOM NPHPOJIOM U APYIITBEHOM
cBpxoM“, BugieTu: ,3akoH o TproBunu’, C1yxcbeHu eaacHuk PC 6p. 52 ox 22.7. 2019.

7 Marius Emberland, “The Human Rights of Companies: Exploring the Structure of ECHR Protection”,
Human Rights Law Review, 6 (3), 2006, p. 3. UutepHeT: https://doi.org/10.1093 /hrlr/ngl016.

8 David Acheson, “Corporate reputation under the European Convention on Human Rights”, The
Journal of Media Law, 10 (1), 2018, p. 3. UnTepHeT: https://doi.org/10.1080/17577632.
2018.1464536.
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nocayjy.’ [IlpuBpeiHU Cy6jeKTH KOjU UMajy 0GPy penyTaLyjy y»KUBajy MOrOAHOCTH
Kao ILITO Cy 100pe oLleHe BbUXOBUX IPOU3BO/a, JIojaslHA KJIMjeHTea U J06pU 0JHOCH
ca pa{HOM CHaro, jo6aB/badyuMa 1 KanjeHTUMa. '’ Kao pesieBaHTHe OKOJIHOCTH 3
NPOLleHy NOCTOjamka yIie[a NPerno3Hajy ce LesJIOKYIHO N0CI0Bamwe NPaBHOT JIMLA,
YKJ/by4yjyRu U yrjeA Ha TPKUIITY KOjU YKUBAjy HeroBU MPOU3BOAM, KAao U
OuYeKHBara U nepcrekTrBe Oyayher nocioBamwa.!! Y Tom cmuciy EBporncku cyjz 3a
JbYZICKA NpaBa HaJla3M JBa NyTa 3alUTHUTe yIjeJa KOMIAHHja — KpO3 NpaBo Ha
NOLITOBake NPUBAaTHOI WU IMOPOAMYHOr KMBOTA W3 4jaHa 8. KoHseHLyje,
€KBMBaJIEHTHO 3alUITUTH GU3MUKUX JIMLQ, a4 ce NpeJBuba 3alITUTa U KpO3 WiaH
1. lIpotokoua 1. y3 KonBeH11jy KOju MpONKCyje NpaBo Ha KIMOBUHY.

3) IPABLIV SAIIITUTE ITPABA HA ITOCJIOBHWM YTIJIELL
Y EBPOIICKOM 3AKOHOIJABCTBY

3amTiTa yriieaa Kpo3 mpaBo Ha IIOIITOBaE-€ IIPMBaTHOT
Y IOPOAVMYHOT XKMBOTa

Kako je Hanpes HaBeJieHO, cyfcKa npakca EBpornckor cyza 3a Jbyfcka npasa
YCTAHOBHUJIA je 3aIUTUTY IIpaBa Ha yIyel y cMUCIy 4iaHa 8. KoHBeHUMje y ciy4ajy
Radio France v France u3 2004. roauHe, akje Kpo3 CErMEHT 3allTUTE KOjU ce
OZIHOCH Ha IPUBATaH KUBOT, a IITO je HACTaB/beHO NOCEOHO y KOHTEKCTY C/IyvajeBa
y KOjUMa Ce yjeJHO ITOCTaBJ/baJIo U NMUTalbe C1000/e U3pakaBamwa U3 4yiaaHa 10.
KonBenuuje.'? Y npesMeTHUM cJyyajeBUMa NMPABO HA yrJiesl MIOMHEbAJI0 Ce Kao
acIeKT, [1eo WY eJleMeHT NpaBa Ha [IpUBaTaH KMBOT 3aluTuheH 4. 8. KoHBeHIyje,
6e3 objaliberba 3allITO je TO U3HEHaa M0CTao Cay4aj.l® ¥V cariacHOM MUILbeRY
jeaHor og nocrynajyhux cyauja y npeamety Lindon v France Maio ce ieTa/bHUje
npuberasa aHa/IM3M OBOT NIUTaHa, a IOMEHYTH CyZiMja je cTaBa Jia ce penyTanyja
yBeK Tpeba nocMaTpaTy Kpo3 NpU3My IIpaBa Ha MpuBaTHOCT. OH MoBe3yje 0BO
TPaBo Ca JbYACKUM JJOCTOjaHCTBOM, T€ je UCTaKao HheroB 3Hauaj 3a OCHOBHE IIU/beBe

9 Peter Coe, James Brown, “What’s in a name? The case for protecting the reputation of businesses
under Article 1 Protocol 1 of the European Convention on Human Rights”, Journal of European
Tort Law, 10 (3), 2020, p. 1. UuTepHeT: https://doi.org/10.1515/jetl-2019-0123.

10 Meiring De Villiers, “Quantiative Proof of Reputational Harm”, Fordham Journal of Corporate &
Financial Law. 15 (3), 2009, pp. 12-13. UnTepHeT: http://dx.doi.org/10.2139/ssrn.1421604.

1 Hyuna Tenem ,IToBpesia TBpTKe U MOCJAOBHOT yIvieAa“, Jakuia bap6uh, Musbenko 'yunuo (yp),
36opHuk 48. cycpema npasHuka, XpBaTCKH caBe3 yApyTa IMpaBHUKA Y TOCMIOAAPCTBY, 3arpeo,
2010, cTp.162.

12 Radio France and others v France, No. 53984/00, Judgment of the Court (Second Section) on
Merits and Just Satisfaction of 30 March 2004, ECLI:CE:ECHR:2004:0330JUD005398400.

13 David Acheson, “Corporate reputation under the European Convention on Human Rights®, op.
cit, p. 16.
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KonBeHuuje y nesirHu.* Ha 0BoM MecTy MoXKe ce TOCTAaBUTH TUTakbe ONPaBAAHOCTH
eKCTeH3UBHOT TyMauekba I10jMa JbY/CKOT J0CTOjaHCTBa KOjy 6 OIIpaB/ao NpeMeTHO
NpolIMpee U Ha NMpaBHA JiMIA. TeopHuja U Mpakca HyZAe CYIITHUHCKU Jipyraduje
nornese. Haume, arpymMeHTanuja Koja He onpaB/aBa NpoLIMpehe JOMeTa 3alUTHTe
IPOMNMCAHOT NIPaBa Ha yIvie[] y UCTOM 06JIMKY U Ha paBHa JIMLQ, OIJIeJja ce y TOME Jia
OBHU Cy6jeKTH HeMajy JIMYHU UAEHTUTET, ICUX0JIOIIKH UHTETPUTET, OAHOCE Ca JPYyTUM
JbYACKUM 6GUNKMa, JOCTOjaHCTBO HUTHU JIMYHY ayTOHOMHU]Y, Te CTOra HeMa Ba/baHOT
Teopujckor pasJora ja Cyp mojBefie 3alUTUTY NOCJOBHOT yIylefa NOZ 4JsaH 8.
Konenuuje.”® [ocToju 1 nmpakca Koja UMa yTeMeJbele Y MPEeTX0JHO HaBeJJeHOM
TEOPUjCKOM OKBUPY U TO y cayyajy Uj v Hungary, y koMe ce Cyz ocBphe Ha MOpasiHy
JUMeH3Hjy TpeJiMeTHOT [IpaBa Kojy nocefyjy Gusnyka JHLa, a Koja He IOCTOj1 KaJa
je y IUTamy 3alUTUTA IIOC/I0BHOT yI/le[a KOMIIaHUja, Te Ha pa3/InyuTe perepKycuje
KOje MoBpe/ja IpaBa UMa Ha OBe cy6jeKTe. ® Y TeopHju ce Kao arpyMeHTaLHja IPOTUB
NpY3Hamba paBa Ha yIvie/ IpaBHUX JIMLA Y CMUC/Y YiaHa 8. KoHBelHuje, a y CBeTIy
KpUTHKa ofsyKa CyZa KojuMa ce 0BO NpaBo NpPH3Haje, HaJla3u i3, Kao U y paHUM
c/lyyajeBMMa I0BO/IOM NIPU3HAKa NIpaBa Ha yIvies, GU3HUKUX JIMLA, OLJIYKE He Jajy
6u1J10 KaKBa jacHa 06pasJioxerba, Beh caMo 10/IBO/ie OBO [1PABO 110/, HaBeeHy oApesoy
KonBenuuje.'” W3 Hampesj HM3HETOT MOXe Ce 3aK/byYUTH Ja je HECOpHO Ja
KoHBeHIMja MHANPEKTHO NPH3Haje PaBo Ha yIvie[ IPaBHUM JIMIMMA, Kao U TPaKCa,
Koja IOKyIlaBa Ja u3Hahe HauKHe Jja OBO MPABO NOMCTOBETH Ca NPaBoM PU3UUKUX
smua. MehyTuM, He nocToje jacHa 06pasJioxKerba y NpefiMETHUM OZJIyKaMa Koja 6u
olpaBJiajzia OBaKO eKCTeH3UBHO TyMadewe KoHBeHLje, Te je cTora mpoHaheHo
peluemse Koje he 6UTH IpeAMeT U3/1ararba y HapeJHOM Ole/bKY.

3armmrrira yrjieda Kpo3 3alliITUTY ITpaBa Ha MMOBMHY

TokoM ucTOpHje CyIITHHA 3alITHTE MpaBa HAa UMOBHHY Ce Mekhasla — caM 1ojaM
MMOBUHE, IPaBa Koja ce Be3yjy 32 UMOBHHY, MEHhaJIH CY Ce U TUTY/IApH OBUX [TPaBa U
006jeKTH IIpaBa CBOjUHE Y 3aBUCHOCTH O/ UICTOPH]CKe eToXe, TOJUTHIKUX, COIUjaJTHUX
Y TPKUIIHUX TPUJIHKA, aJIH ,,CBAKAKO Y BE3U €a TUM Tpeba ce HAOMEHYTH /1a 4eCTO
TMOCTOjU MPUTHUCAK Y APYLITBY Zia Mpeno3Ha HoBa MMOBHHCKaA npaBa“'® [IpaBo Ha

“Bugeru: Concurring opinion of judge Loucaides, Case: Lindon v France. WHTepHeT:
https://hudoc.echr.coe.int/eng#{%?22itemid%22:[%22001-82846%22]}, 18. 4. 2024.

15 David Acheson, “Corporate reputation under the European Convention on Human Rights®, op.
cit, p. 26.

1 Uj v Hungary, No. 23954/10, Judgment of the Court (Second Section) on Merits and Just
Satisfaction of 19 July 2011, ECLI:CE:ECHR:2004:0330JUD005398400.

17 David Acheson, “Corporate reputation under the European Convention on Human Rights®, op.
cit, p. 26.

18 Peter Coe, James Brown “What's in a name? The case for protecting the reputation of businesses
under Article 1 Protocol 1 of the European Convention on Human Rights”, op. cit,, p. 13.
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3alUTUTY UMOBHHE y €BPOICKOM CUCTeMYy 3alUTHUTe PeryjucaHo je 4yjaHoM 1.
[IpoTokosna 1. y3 EBponcky KoHBeHLMjy. Y aHa/JM3u OBOT IIpaBa Ipe CBera je
NOTPe6HO YTBPAUTU LITA Ce MOXe MOJBECTH NOJ UMOBUHY Y CMUCIY Halpe[
HaBeJieHe ofipe/i6e Koja je LITUTH. Moxxe ce pehiu 1a y UMOBUHY criafajy ,yobuyajeHe
Y [I03HaTe KaTeropuje - cBa CTBapHa NpaBa, CBOjHHA Ha IOKPETHUM U HEIOKPETHUM
CTBapyUMa, Apyra amncojyTHa IpaBa Kao LITO Cy ayTOPCKO MpaBO M INpaBo
MHAYCTPUjCKe CBOjUHE, IPUXOJU OCTBAPEHU PaZioM U yiuTeleBUHA, HACJIEeACTBO,
aKlyje, IPUXO/H OZ KallUTasa, a/ld U IOTPAKUBaha U yrOBU YTBpheHH NpecyioM,
KJIMjeHTesla padyyHoBohe, MpaBoO Ha 3aKyNHHUHY Ha OCHOBY YroBOpa O 3aKymy,
TIIeH3UOHO OCUTypatbe Koje I0c/Ie H3BECHOT BpeMeHa 3a OCUT'ypaHUKa CTBapa paBa
Koja Cy CJIMYHA BJIAaCHUYKUM NpaBUMa, 6e3 0631pa Ha TO Jia je CTapOCHa lleH3uja
OYeKHBaHa UMOBHHA.' Y CBaKOM CJ1y4ajy, HeZIBOCMHUC/IEHO Ce PaAu o noctojehum
MPaBUMa, a He OHUM Koja ce y 6yayhHocTr Mory ctehun.?’ Y KOHTEKCTY IpPeTX0HO
HaBe/leHOT, HajoBe3yjyhu ce Ha onacky npod. bopaai y Habpajarwy 0BUX ITpaBa Jja
ce pajiy o ,yobU4yajeHUM KaTeropujama‘, Moxke ce MOCTaBUTH NUTame KaKo ce
TpeTupajy ,HeyobuyajeHe” KaTeropuje, oAHOCHO Ja JIM je ONpaBAaHO Ja ce
pemnyTaluja paBHUX JIMLA CBPCTA YIPABO y OBY KaTeropujy Kojoj 6u ce mpusHaia
3awtuTa npeMa KoneeHuuju? /leo Teopuje Jaje MO3UTHBAH OATOBOP Ha OBO
NUTakbe, Ipe cBera Hasa3ehu /1a cBojuHA HUje HUILTA BUILE O/ HOPMAaTHBHOT CKyIa
OZlHOCA KOjU Ce MOr'y Be3aTH 3a OHO LITO APYLITBO CMAaTpa MOTPeGHUM HWJIH
KOPHCHHM /I3 TOCTaHe Mpe/IMeT CBOjuHe.”! OBaKaB CTaB Io/pa3yMeBa NoTpedy Ja
ce MPaBHO CTawe NMpuiarogd GakTUYKUM - 00jeKTUBHUM 3axTeBUMa Koju ce
HaMely, a Koju cy AeTepMHUHHCAaHU HACcTaJMM NIPpOMeHaMa, OJHOCHO NpUJIMKaMa y
OZJHOCY Ha NIepHoz ycBajaa KoHBeHIMje, M KacHUje IpOTOKoJ1a y3 KoHBeHLHjy.
UnmeHHa je Ja y JaHallllbe BpeMe NPUJIMKe U YCJI0Be Ha TPXKULITY AUKTUPA]Y
KOMIIaHUje Koje Noce/yjy BeJIMKY MOh y Kperpamwy ApyLITBEHUX NPUJINKA, a CPK Te
MohH Ha/la3u ce y penyTalujy Koje OHe UMajy YMjH je UMIIepaTUB YIPaBo 3alUTUTa
oBor npaaa. C10601HO ce Moxe peh Ja cy jaHac , BeJIMKe KOMIIaHUje peBOAHULM
eKOHOMHje, IPYLITBA U MoJIMTHKe".** HaBeieHo npeno3Haje u npakca EBornckor cyna
3aJby/CKa [IPaBa, KOju ¥ CBOjUM OJJIyKaMa, BepOBaTHO ycJieZ oTpebe 1a OAroBOpU
Ha caBpeMeHe 13a30Be a/I1 HeI0BOJbHO ClIpeMaH Jia 6y/ie peBoJIyLlOHAapaH, 0CTaB/ba
Kao oTBopeHy MoryhHocT. To ce Moxe BugeTu y cayyajy Firma EDV fiir Sie, EfS

19 Bepuaget Boppauy, ,3aiTiTa KMOBHHE Kao JbY/CKO MPAaBO — OCHOBHE HAMIOMEHE y3 MpaKCy
EBporickor cyaa 3a Jbycka npasa“, y: Bragumup Mapjancku (yp.), 36opHuk padoga llpasHoz
¢akyamema Hosu Cad, lTpaBuu dakynret y HoBom Cany, Hosu Cap, 2003, ctp. 170.

2 Inze v Austria, No. 8695/79, Decision of the Commision (Plenary) of 12 May 1984,
ECLI:CE:ECHR:1984:1205DEC000869579, par. 37.

21 Alison Clarke, Paul Kohler, Property Law: Commentary and Materials, Cambridge University Press,
Cambridge, 2005, p. 372.

22 Peter Coe, James Brown, “What's in a name? The case for protecting the reputation of businesses
under Article 1 Protocol 1 of the European Convention on Human Rights”, op. cit,, p. 3.
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Elektronische Datenverarbeitung Dienstleistungs GmbH v Germany 3Ha4ajaHOM 3a OBy
TeMy, jep Ce yIpaBo y NpeJMeTHOM NOCTYNKy npej CyZoM pasMaTpa NUTame
3alUTUTe NpaBa Ha penyTalujy KOMIaHUje U TO Y CMUCIY ofpesaba yiaHa 8.
KonBeHuuje u wiaHa 1. [lpotokosa 1. Cyn y oBoj ofiyLu He ofbauyje a priori
MoryhHOCT Jja ce penyTauyja nogsee noy wiat 8. Kousennuje.”? To Ha HOYETKY
OJJIyKe OCTaBJ/ba OTBOPEHUM, 103UBajyhu ce Ha mpeTxozHe ofJyke ucror Cyza,
KOjUMa je OBO IpaBo Npu3HaTo. MehyTUM, Kao enusor npeJMeTHOr MOCTYyNKa
HaBOJM Ce Jja HUje JOLLJIO 0 MOBpeJe OBOr IpaBa NMOJHOCHOLA NpeJCTaBKe, C
0631MpOM Ha OKOJTHOCTH KOHKPETHOT C/1y4aja, Te je 3aXTeB OLleleH Kao HEOCHOBAH.
Y HacTaBKy c/1y4aja je aHa/IM3MpaHa Y NOTeHIMjaIHa IOBpe/ia IpaBa Ha UMOBHUHY
nofHocuona npegcraske. M y oBoM ciydajy Cyg eKCIVIMIIUTHO HABOAH Jla Ce MOXKe
OCTaBUTH OTBOPEHUM IMHTale Ja Jd penyTrauuja U goodwill kommaHuje
npe/CcTaB/bajy MMOBUHY Y cMUCY 4iaHa 1. [IpoTokosia 6p. 1 1 HaMehy no3uTHBHE
o6GaBe3e JpKaBH YTOBOPHUIIM ¥ OKOJIHOCTHMA Kao IITo ¢y oBe.** MehyTtum Cyp Ha
Kpajy Ha/1a3U [ia je arpyMeHTall1ja UCTa Kao Y CMUCJIY IOBpe/ie IpaBa Ha IPUBATHU
Y IOPOJMYHH KUBOT, Te 3aK/by4yje Zia Y KOHKPEeTHOM CJy4ajy HeMa HeJloNyluTeHe
paamwe. [lakne, Cyz y 0BOj CBOjOj OJJIYLIM Y/Ia3W Y MEPUTOPHO pacnpaB/balbe U
oZJ/1ydyje Aa HeMa noBpe/ie KoHBenjoM 3ajeMYeHHUX paBa y KOHKPETHOM CJIy4ajy,
Ha OCHOBY 4Yera ce 3aKJ/bydyje Aa CyZ oBa paBa NpHU3Haje NPaBHUM JIMLUMa U Jia
cMaTpa Jja UM Ce 3alTHTa MOXKe NPYKUTH Kpo3 HaBeJleHe YiaHoBe KonBeHyje. Y
TeOpUju HepeTKO aHa/Iu3upaH c1y4vaj je u Tre Traktorer Aktiebolag v. Sweden, y kome
ce OCPeJHO NOCTaBUJIO IUTaKe 0jHOCA pelyTalyje, OAHOCHO goodwill-a v mpaBa
Ha uMoBUHY. [locpesiHo, jep je CyIITUHCKH ,ycKpahuBabe [103B0JIe" IOJHOCHUOLY
npeJcTaBKe 6110 TPETUPAHO Kao MOBpe/ia paBa Ha MUPHO Y)KUBabe UMOBUHE,
ajli je y Jiesly Y KOMe je OAJIyYMBaHO O OBOM MUTaky YTBphHEHO U Ja je TO UMaJjio
HeraTUMBHe IOCJe[ulle Ha penyTalujy U BpeLHOCT pecTopaHa — MOJHOCHOLA
npezcTaBke.” [lojeAMHM ayTOpH 3a OBY MPAKCy CMATPajy A jaCHO yKa3syje Ha TO Jja

2 Firma EDV fiir Sie, EfS Elektronische Datenverarbeitung Dienstleistungs GmbH v Germany, No,
32783/08, Decision of the Court (Second Section) of 2 September 2014, ECLI:CE:ECHR:
2014:0902DEC003278308.

2+ V npaBHoj Teopuju goodwill ce AeduHulle Kao ,6/1arojeT U KOPUCT U3 A0GPOr MMeHa,
penyTanyje, 1 IOBe3aHOCTH HEKOT Noc/10Bama“. To je OHO LITO pa3JIMKyje paHuje yCIoCTaB/beHO
[I0CJIOBakbe Of, HOBOT N10C/I0Baka Ha CaMOM N0YeTKY. Goodwill Hekor IocJjioBaba Mopa notehu
u3 ozipeheHOr LeHTpa MM “3Bopa. be3 063upa Ha TO KOJIMKO NPOIIMPEH WJIM PAIITPKAH MOXe
OUTH BeroB yTHLaj, goodwill HeMa HUKaKaB yTHUIAj ako HeMa J0BOJbHO MOhU IpyBIaYera Aa
yCMepH KymLe Ka u3Bopy u3 Kor Hactaje“. (M. Mendelsohn ,Franchising Law” Second edition,
Richmond, 2004, nutupano y: Crpaxutmba MusbkoBuh ,Paspelere HezioyMuIa 0 TOME 11T je
goodwill u 1a iu npumManar ppaHiIK3e UMa npasa nosogoM goodwill-a“, [Ipaso u npuspeda, 60
(3), cTp. 465). 3Boau ce 3ak/byyak Aa je goodwill oTesoTBOpeH y: 1) TproBaykoM UMeHY; 2)
Jioroy; 3) usrneny, u 4) nocsosHoM mpocropy (Ibid, ctp. 465).

% Tre Traktorer Aktiebolag v. Sweden, No. 10873/84, Decision of the Court of 07 July 1989,
ECLI:CE:ECHR:1989:0707JUD001087384.

284



E6poncxo saxonodabcmbo, 6p. 90-91/2025

yiaH 1 [IpoTtokosa 1 Moxe 3alUTUTH HeMaTepHja/iHe KOMepIvjaJHe UHTepece, Kao
1To je goodwill - prHaHCHjCKa BpeJHOCT pelnyTalyje koMnaHuje.? OBo cBaKako
HHUje jeJHO06pa3HO TeopUjCcKo TyMaueme. [[puMepa pajiy, Teopuja KpUTHUKY]e jesjaH
O/, IPBUX CJy4ajeBa 3alITUTe goodwill-a noj okpubeM ywiaHa 1. [Iporokosa 1.y
cay4ajy: Van Marle v The Netherlands.*” Y 0BoM ciiy4ajy moHaBJba Ce arpyMeHTaluja
Jla He IIOCTOjHU jacHO 06pasJiokKebe 3a yTBphewe cyaa Ja ce 3alTUTa goodwill-a
MOKe MOBEe3aTH Ca PAaBOM Ha UMOBHHY.?® Mako ayTOpH Koju U3PUYUTO TBPZAE Ja
He [I0CTOjU A06PO onpaBJake HUTHU Y TEOPUjU HUTH y pakcu EBponckor cyza 3a
NI0CTOjabe 3aIUTHTE [IpaBa Ha KOPIOPAaTUBHY penyTanujy U3 KonBeHuyje y cMucity
npaBa Ha UMOBUHY, y3 arpyMeHTalLHjy Ja oHa HUje MoJo6Ha Aa 6yze TPKULIHO
U3pasyBa jep mbeHa PUHAHCHjCKA BPeJHOCT JIEXKHU Y YTULAjy 0JIMueHOM Y 6yayhum
NpUXOAUMa, KojuMa npeMa [[poTokoJy HUje NpyXeHa 3alTUTa U He JONPUHOCH
BpeZHOCTH Noce6He UMOBHHE Y BJIaCHULITBY KOMIIaHUje — 3aK/by4yjy Jia OBaKBO
MPaBO MIAK MOXe OCTOjaTH y 6yayhHocTH.?

4) CJIOBOJA M3PAJKABAIbA VM TIOBPEJA ITPABA
HA VIJIEO ITPABHUX JINLIA: IIPABA Y KOH®JIUKTY
N3 ACIIEKTA ITPAKCE

Kako je To npeTx0/{HO UCTAaKHYTO, IOBpe/a penyTalyje IPaBHUX JIMLA UMa CBOj
OCHOB y IIpeKopayelby IpaBa Ha C1060/y U3pakaBarba. Y TOM CMUCIY HaW/1a3uMo
Ha Cyko0 oBa JiBa IpaBa Koja ,uMajy Ucty TexuHy "3’ [lojeJuHN ayTopy MOKYIIaInd
Cy Jia XYjepapXujCKu onpe/iesie OCHOBHA [1paBa, a/Id He IIOCTOjU OILITH KOHCEH3YC 0
OBOj TeMY, Te Ce CTOra YMHU HeMoryhe reHepa/iHO yTBPAUTH [IpaBUJIa IPUOPUTETA
Ka/ja moctoju KoHGIMKT npaBa.®! To ce UMa YUHUTH Y CBAKOM KOHKPETHOM CJIy4ajy,
ycsleZi 4era ce y BeJIMKOj Mepu Npuberasa peliewrHMa U3 npakce EBpornckor cyza,

26 Alastair Mowbray, Cases and Materials on the European Convention on Human Rights, Oxford
University Press, Oxford, 2007, p. 906.

27 Van Marle, Van Zomberen, Flantua and De Bruijn v The Netherlands No. 8543/79, 8674/79,
8675/79 and 8685/79, Judgment of the Court (Plenary) on Merits of 5 December 1986,
ECLI:CE:ECHR:1986:0626]JUD000854379.

28 David Acheson, “Corporate reputation under the European Convention on Human Rights”, op.
cit, p. 30.

2 Ipid,, p. 37.

%0 Stjin Smet, “Freedom of Expression and the Right to Reputation: Human Rights in Conflict”,
The American University International Law Review, 26 (1), 2010, p. 185. UuTepHeT: doi:
https://ssrn.com/abstract=2999516.

31 Eva Brems, “Conflicting Human Rights: An Exploration in the Context of the Right to a Fair Trial

in the European Convention for the Protection of Human Rights and Fundamental Freedoms®,
Human Rights Quarterly, 27(1), 2005, p. 303.
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Ka/ia 0CToje HeJoyMHULie y TyMauekby oApenou KonseHuyje. MehyTum, y Teopuju je
Jlocajiallilbe nocTynamwe EBporckor cya y OBUM NOCTYNLMMa OLEHEHO Kao
TMOCTYTakb€ , Koje MaTH 0] He[OCTAaTKa jacHohe, 10C/IeIHOCTH U TPAHCIIAPEHTHOCTH. >
Moxxe ce pehu jia je Hanpes ToMeHyTa pecyAa EBporckor cyaa y cay4ajy Lingens v
Austria OKpeHyJ/1a NMTawe KOHQJIUKTA NpeJMeTHa /Ba IIpaBa, a LITo je Jabe
HacTaB/beHO U pa3pahMBaHO Kpo3 Npakcy cyza. Ha ToM nyTy je npeTxofHo Takohe
UCTHUIaHa npecyaa Radio France vs France, y k0joj je IpaBo Ha penyTalujy TpeTUpaHo
Kao npaBo U3 wiaHa 8. KoHBeH1Yje, 0K je 0Ba pakca KyJMUHUpaJIa y Caydajy
Chauvy v France®®Y npejMeTHOM CJIy4ajy, IPBHU MyT je UIeHTUPUKOBAHO IOCTOjatbe
cykoba ABa rmpaBa u3 EBporcke koHBeHIyje y fedamMaTopHUM cy4ajeBuMa.>* Tom
NPUJIMKOM, CYJ, je 3allpaBO MMao 3ajaTak Ja u3basaHcupa MpaBo Ha c10604y
U3pakaBamwa (MOJHOCHOLA NpeJCTaBKe) U jaBHU MHTepec y 4uje UMe Cy OHM
JleJI0BaJIM Ca NIPaBOM Ha 3alUTUTY yIveAa QU3NYKuX JuLa. OHa cy TBpAW/IA A CY Y
U3/1aTOj KibU3H OKJIEBETAHH, OAHOCHO /Ia UM je TOBpeleHOo NpaBo Ha YacT U yTiief, a
KOjH CJIy4aj je 3a eNUJIOr UMAO JaBabe IpUMaTa IPaBy Ha 4acT U yIvlefi PU3UUKUX
juna. MehyTuM, Kako je npeAMeT OBOI pajia NUTake OAHOCA CyKobGa MpaBa Ha
cJ10604y M3pakaBarba M IpaBa NPaBHUX JIMLA HAa 3alUTUTY CBOje pemyTauuje, y
HacTaBKy he oHO GUTH Moce6HO o6paheHo. Y CYIITHHH, pacnpaBa O UHTEpPeCy
3allTUTe KOMIIaHUja jecTe Jja I Y KOHKPETHOM C/ly4ajy NpeTeKe jaBHU UHTepec,
OAHOCHO moTpe6a /ia ce BOAM jaBHA [Jie6aTa, UM je IPUOPUTET 3aLITUTA YIJeJa
cybjeKTa Koju MOoC/Iyje Ha TPXKULITY. Y TOM CMUCIY MOXe ce uctahu Aa ce mpakca
cycpehe ca HaBeieHuM jour 1989. roune y mpemety Mark Intern v Germany.* Y oBom
NOCTYIKY pa3MaTpaJio ce Jia Jid ClleliyjaJM30BaHa LTaMIa ONpaBAaHo KPUTHKYje
NpUBpeJHA JPYIITBA M yTUILA] jaBHOT M3BelITaBawka Ha NOCI0Balkbe KOMIAHMje.
Moxe ce pehu Jja ce kpo3 npakcy EBporickor cyja 3a Jby/icka IpaBa yCTaHOBHO U
NPUHLKI WUPUX 2PAHUYA NPUX8AmM/bUBE Kpumuke Kajia ce paZid 0 KOMIIaHHWjaMa,
OJJHOCHO MpUBpPEJHUIIMMA KOjU OCTBApyjy H3BECHY Capajilby Ca jaBHUM
npeay3sehuma, o[HOCHO ca japHoM BJamthy. To je moceGHO UCTUIIAHO Y cay4ajy Fayed
v The United Kingdom.*® Ilpeno3HajeMo CJIMYHOCTH Ca JABHO YCTAHOB/bEHUM
cTaHZapzioM EBporckor cyja, Koju nozpasyMeBa Jja Cy jaBHe JIMUHOCTH Jy»KHe Jja

32 Stjin Smet, “Freedom of Expression and the Right to Reputation: Human Rights in Conflict”, op.
cit, p. 187.

33 Chauvy and othersv France, No. 64915/01, Judgment of the Court (Second Section) on Merits of
29 September 2004, ECLI:CE:ECHR:2004:0629]JUD006491501.

3* Stjin Smet, “Freedom of Expression and the Right to Reputation: Human Rights in Conflict’, op.
cit, p. 189.

% Markt Intern Verglag Gmbh ad Klaus Beermann v Germany, No. 10572 /83, Judgment of the Court
(Plenary) on Merits of 20 November 1989, ECLI:CE:ECHR:1989:1120JUD001057283.

% Fayed v The United Kingdom, No. 17101/90, Judgment of the Court (Chamber) on Merits and
Just Satisfaction of 21 September 1994, ECLI:CE:ECHR:1994:0921JUD001710190.
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TpIe Beh! cTeleH KpUTHKe I0BOJIOM HUXOBOT pajia jep Cy caMe ONTUpaJie /1a CBoje
JleJIOBahe U3JI0XKEe O4YMMa jaBHOCTH, a Ja je Y TOM C/Iy4ajy KpUTHKaA jeHa Of
MOCJ/IeJULA TAKBOT UCTynaba.” MehyTHM, Kako Kpo3 Npakcy HallMOHAIHUX CY/10Ba
TaKO U Kpo3 Ipakcy EBporickor cyza yecTo ce foJ1a3u Ao 3/10ynoTpebe npasa. Ty ce
Tpeba MOCTaBUTH jacHA IPaHULA, O4HOCHO YTBPAUTH 1UTA NPEACTaB/ba KPUTUKY
pajia ¥ fe/ioBatba HeKor GU3WYKOT U IPAaBHOT JIMLQ, a LITa HeZJ03BO/bEHU Hanaj Ha
JIMYHe 0CcOOUHe, yTJie[, U OCJ0BHY penyTaLujy. cTo Tako, CyZ0BU UMajy 3ajaTak
Jia crpede 3/10ynoTpeby y cUTyalMjaMa y KojuMa jinna (Gu3ndka Uid npaBHa) Koja
ce jaBHO €KCIIOHMPAjy Y jaBHO U3HOCE CBOje CyZ,0Be, HECEJIEKTUBHO MOJJHOCE TYX6e
y cUTyalnujaMa KaJja o Apyrux cybjekaTa o6Ujajy OArOBOpe Ha CBOje jaBHE UCTYIIE,
ILITO Ce YeCTO jaB/ba y IPAKCH. Je/laH Of Haj3HAYajHUjMX IOCTyNaKa npes EBpornckum
CYZLOM 0 MU Takby MOCJ0BHOT YIVIe/ja KOMIIaHHja U ¢1060/1a 3paxkaBatba je Steel and
Morris v The United Kingdom.*® Pagu ce o ciydajy y KojeM Cy [iBOje aKTHBHCTa
HeBJIa/IMHe OpraHu3alyje e/IUI1 JeTKe KOjU Cy CaipKa/Iiv pa3/IMuYUTe HeraTUBHE
KBa/IMUKallMje 0 KOMIAHUjH, OZJHOCHO BO€eHa je CBOjeBpCHA aHTHKaMIakba IPOTHUB
MyJITHUHALMOHa/IHe KoMIaHuje MekgoHanc (McDonalds), npy yeMy je HaLMOHA/IHU
Cy/, HJIOXKMO aKTUBUCTUMA IJIahatbe oALTeTe KoMnaHuju. Mehytum, EBporcku cyp,
3a Jby/iCKa IIpaBa Hasla3H (3a 0Baj paj, Makbe BaXKHO) Jia je OO 10 I0Bpe/ie IpaBa
Ha PaBUYHO cyhembe, aJIK U 10 TOBPE/Ie PaBa Ha CJI0060/1y U3paKaBamba, UMajyhu y
BUJY /1a Y AATOM CJIy4ajy NpeTexe jaBHU UHTEPeC y OAHOCY HAa UHTEpPeC 3alITUTe
penyTtaluje KoMOaHuje. Y mpeiMeTHOM CIy4ajy CyZ ce yIpaBo Mo3uBa Ha ,Behun
CTeleH KpUTHKe" KOju My/JITHHALlMOHA/IHA KOMIIaHUja Tpeba Jja TPIU Y OLHOCY Ha
Jipyre cybjeKTe, CXOAHO CBeMy HalpeJ, HaBeZleHOM, ajlu C JApyre cTpaHe, IUTO je
noce6GHO BaXKHO M 33 aHaJIM3Y Y 0BOM pajy, CyJ UCTO TaKo HaIviallaBa YUkbeHULY Jja
TO LUTO je IpeAMeT U3jaBe MyJTHHALMOHAJIHA KOMIIaHUja He IoApa3yMeBa Jia OHa
Kao TakBa He Y)KMBA IPaBO Ha 3alUTUTY 0f KjeBeTe. /lak/e, OBUM Ciy4ajeM je
JebUHUTUBHO NMOTBphHeHO y mpakcd EBpomckor cyza Ja KOMIIaHUje YXUBaAjy
3aLUTUTY TOCJOBHOT yIJIe/a, ITO je 0J] BEeJIMKOT 3Ha4aja 3a Jja/be NO3ULMOHUpabe
OBOT' TpaBa y €BpPOIICKOM IPaBHOM CHUCTeEMY. 3a pa3pazZy IpeJMeTHOI NHTarba
3HavajaH je ciaydaj u3 npakce EBpomnckor cyza y npeamety Comingersoll S. A. v
Portugal, rzie je cyz Hallao Jja ce He MOXe UCKJ/bYYUTH ITPaBO KOMIIaHUje Ha HaKHaAy
HeMaTepHjasiHe IITETe, 3 OCHOBHU KPUTEPHUjYMH KOjU CY Y3eTH Y 063UP MPUTUKOM
OZIJIy4rBarba OUIIM Cy penyTallyja KOMIAHUje, HEU3BECHOCT y MOIJIe[ly JOHOLIeHa
oasyke, nopeMehaju y ynpaJbaiby, CTpelllbe U HEYTOAHOCTU KoOje Cy M3a3BaJiu
YJIaHOBH YIIPaBe, IITO je yjeJHO U 61Jla KpUTHKA JleJI0Ba OBAKBE OZJIYKe Of] CTpaHe
N0jeJMHUX NOCTYNajyRuX Cyuja KOjU Cy cMaTpasd Jia NOCTOjU OHmpaBjame 3a
HaKHa/ly HeMaTepujasiHe IITeTe, aJlk He U Ja ce oHa Jocyhyje 360r y3HEMUPEHOCTH

37 BodroZi¢ and Vujin v Serbia, No. 38435/05, Judgment of the Court (Second Section) on Merits
and Just Satisfaction of 23 June 2009, ECLI:CE:ECHR:2009:0623JUD003843505.

38 Steel and Morris v The United Kingdom, No. 68416/01, Judgment of the Court (Fourth Section)
on Merits and Just Satisfaction of 15 February 2005, ECLI:CE:ECHR:2005:0215]JUD006841601.
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¥ HEMPHjaTHOCTH KOje Cy NpeTpIiesik YIaHOBU HheHe yrpase.®’ OBa cyjcka oAJyKa
Ba’KHa je 3a 0Baj paji jep je Cyz ocTaBro 0TBOpeHOM MOTyhHOCT /ia ce U KOMIIaHHjaMa
Ha/loKHahyje HeMaTepHja/iHa IITETa UaKO je jacHO Jia He IOCToje AyLieBHU O0JI0BU
KOjY OBa KaTeropuja cybjekata TpIH, a LITO je CBOjeBPCHU 3a0KPET V JI0TA/JAIH0j
IPaKCH U TyMauyewrMa peryiaTyrBe.

5) OIHOC EKOHOMCKE MORMU ITPABHMX JINLIA,
MEXAHWU3AMA 3AIITUTE N SLAPP TYXXBU

W3 cBera [0 cafia HaBeJleHOT 3aKJbydyje ce Ja KOMIaHUje MOoCeAyjy NpaBHO
3awrtrheHy penyTanyjy, Yako Huje HOTIYHO UCKPUCTAIMCAHO Ha KOjU Ce HAYMH 0BO
IpaBO peasn3yje U KOjU ce MeXaHU3MU MOTY akTUBHUpPATH Y C/1y4ajy Aa je IpeMeTHO
npaBo nospebheHo. 3acaj He MOCTOjU JujieMa HU y MehyHapoJHOM, a HU y
HallMOHAJIHUM NIPAaBHUM CUCTEMHMMaA Jia NIPaBHA JIMLA UMajy NIpaBO HA HAKHALY
MaTepujajiHe LITeTe ycje[, IoBpeJe IpaBa Ha penyTalujy, O4HOCHO IpaBa Ha
TIIOCJIOBHU YIJIe/l, YKOJIMKO Cy JloKa3asa Ja Cy Tpresa Wiy Tpie wreTy. MehyTuwm,
JI0Ka3UBake MaTepHjajiHe LITeTe Y KOHKPEeTHOM CJIy4ajy, Koje ce HaMmehe npaBHUM
JIMIIMMa, TIpe/IcTaB/ba GeHOMEH Y TEOPHUjH MO3HAT Kao probatio diabolica.

3a oBaj cerMeHT o06paZie OWTHaA je 4YMHIbeHMIA Ja MpPaBHUM JMIMMa
JeGUHUTUBHO, Kao MOTYNHOCT 3a 3alUITUTY NpaBa, CTOjU obpahame HaJ1eXXKHUM
Cy[lOBUMa KpO3 NOKpeTame CY[CKUX MOCTYINaKa, a Koje MpaBO HAac JO0BOAU [0
¢deHoMeHa IO3HATOT KAaKO Y TEOPHjU TAKO U Y PAKCH MO TepMUHOM — SLAPP TyGe.
CmaTpa ce a cy oBaj GpeHOMEeH NPBHU MyT UAEHTUPUKOBAIN U KOHLIENTYaIM30BaJIH
ocaM/ieCeTUX rofiMHa MpouLIor Beka Ha Ty CjeaumeHux AMepuukux /[p:kaBa
npodecopH ca YHUBep3uTeTa y JeHBepy, KOju Cy ra Ha3Ba/ld CTPATELIKUM TyK6aMa
npotuB ydyemha jaBHoctu.”” Moxe ce pehu Ja cy y muTamwy TyxGe Ipe cBera
€KOHOMCKU JOMMHAaHTHHUX TY:KWJala NPOTHUB, Y TOM CMUCJIY, UHYepUOPHUjUX
cybjekara, Ipy 4YeMy ce YIpaBo y NpeAMeTHUM MOCTYIIMMa KOPUCTH EKOHOMCKA
CHara TY)KHOLa Y LIWJ/bY 3aCTpallMBaiba IPOTUBHUKA O/ Ja/bUX UCTYNama. MeTa 0BUX
TYX0U I0CTaje ce 360r M3pakaBalba KPUTHUUKUX CTABOBA O NOHALIAlky WU
ocyhuBama KpUBUYHHX JieJla KopIoparyja WM BJIaCTU My TeM NyO6JIMKaLKja, 1eTakKa,
YMeTHHUYKHUX JieJla WM IPYTHX 00JIMKa U3paKaBatba, WM Y 3HaK 0/jMa3s/ie 3a ’bUX0BO

% Comingersoll S.A. v Portugal, No. 35382/97, Judgment of the Court (Grand Chamber) on Merits
and Just Satisfaction of 6 April 2007, ECLI:CE:ECHR:2000:0406JUD003538297; Concurring
opinion of judge Rozakis joined by judges Sir Nicolas Bratza, Cafl isch and Vaji¢, Case Comingersoll
S.A.v. Portugal, 35382 /97.

0 George Pring, Canan Penelope, “Getting sued for speaking out”, Temple University Press, 1996 -
nuTupaHo y: AHa 3apaBkoBuh ,SLAPP Tyx6e - 3s10ynoTpe6a npaBa Ha CYACKY 3alUTUTY ¥
CJIy»K0U orpaHUYaBama c1060/e u3paxapamwa’, CTpaHM paBHU XUBOT, 66 (1), 2022, cTp. 76.
WuTepHet: doi: 10.5937 /spz66-35644.
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yyemhe y KaMmamama, CyJACKUM Tyx6aMma, aknyjaMa WId TPOTECTUMA.
WUctpaxuBamwa nokasyjy fa SLAPP Tyx6e Liu/bajy LIMPOK CIEKTap aKkTepa y Koje
CIIa/lajy HOBUHAPH, aKTUBHUCTH 3a 3alITUTY JbYZCKUX NpaBa. [IpunasHuIM akajeMcKe
3aje/{HHMIIe M OpraHU3alyje IMBUIHOT JpylITBa cy Mehy Hajuemhum Metama.*! Bop6a
IPOTMB OBaKBUX BPCTa TYKOU jaB/ba Ce Ha BHUILe Pa3/IMUUTUX HUBOA, a pa3Bujajy ce
¥ OpOjHU MeXaHHU3MU KOju OU yHampeJ, cipeyusad Bohemwe noctynaka no SLAPP
Tyk6ama.* Takobe, nuTarmbe Koje ce Ha OBOM MeCTy MOXKe NMOCTaBUTH je — Jja Jiu
€KOHOMCKHM KalaluTeT KOMIIaHHMje JleTepMHUHUILE HheH M0JI0XKa)] Y NapHUYHUM
IIOCTYINLMMA Y KOjUMa OHa IUTUTE CBOjy penyTalujy U Koje Cy IocaeJuLie hbUX0Be
€KOHOMCKe JJOMHHaLMje y Cy[CKOM MOCTYNKy? YnibeHNIa je a KOMIaHuje Koje
OCTBapyjy 3Ha4ajaH NpoQUT U Koje MpeicTaB/bajy BaXKHOT aKTepa y ApYILTBEHUM
TOKOBHMMa 4ecTo O6MBajy npeAMeT aHa/INU3e APYruX GU3NUYKUX U MPABHUX JIMLA U
4ecTo Ccy npeJMeT MeJUjcKor u3BeliTaBawa. OHe de facto jecy cy6jeKTU KOju cy
NOTeHLMjaIHO MONHHUjU Yy OAHOCY Ha Apyre Te Cy NOTeHLMjaJHO KBaIUPHUKOBaHU
Kao akTepu y SLAPP noctynuuMa. Jla 6u ce nsberie 3/10ynoTpebe, a moce6Ho Aa 6u
ce U36ero NOKpeTamwe nocrynaka nytem SLAPP Tyx64, u3HaheHa cy pas/uyuTa
peliema Of KOjUX je jeHO y TEOpUjU 4YeCcTO aHa/M3UpaHo, a jaB/ba ce Yy
3aKoHOZaBCTBY Aycrpasnuje. HanMme, y 0Boj 3eMsbH je 2006. rogrHe JOHET NPOIUC
KOjUM Ce YKH/a IPaBo BeJIMKUM NPUBPeLHUM JPYILTBUMA Jia IOAHOCe Tyxbe 360r
KJIeBETE, a IPaBO Ha OBAKBY BPCTY MpaBHe 3alUTHUTE OCTaBJ/bEHO je UCK/bYYHUBO
MaJIMM KOMIIaHHWjaMa U HelpoQUTHUM OpraHu3aliyjamMa, OZZHOCHO TO [1PaBo je 0CTajIo
JIOCTYIHO Cy6jeKTHMa KOjuMa UMajy JieceT UM Makbe 3anocieHux.”® Y Teopuju ce
OBO pelllere NpaBja TUMe IITO ,MyJITHHALlMOHA/IHE KOMIIaHHje UMajy NPeJHOCT Y
OBMM NOCTYNLKMMA y OZHOCY Ha ONTY>KeHe KOju UMajy orpaHuyeHa ¢pUHaHCHjcKa
CpPeZCTBa, yKa3yje ce Ha OfjycTajatbe ONTYKEHUX 0f, of0paHe 300T NOTEHLHjaHO
BUCOKHX M3HOCA HAaKHaJja Koje ce Aocyhyjy M BUCOKMX TPOLIKOBA MOCTYIKa, Ha
OrpaH{4YeHa IeMOKpaTCKe C1060/e ja ce KPUTHUKY]Y MyJITUHALIOHAJIHE KOMIIaHHje,
npeHebperaBame YHibeHUIlE J1a je penyTalyja KOMIaHHja caMO UMOBHMHCKO 060
¥ /1a IPETIIOCTaBJ/beHe LITETe He 61 TpeGasio /a ce MpUMekyjy Ha wux.* C apyre

“1 Linda Maria Ravo, Justin Borg-Barthet, Xandra Kramer, “Protecting Public Watchdogs Across the
EU: A Proposal for an EU Anti-SLAPP Law”, 2020, p. 7. https://www.ecpmf.eu/wp-
content/uploads/2020/11/anti-SLAPP-model-directive-paper_final.pdf. (5. 6. 2025).

42 3a BUIlIE 0 MEXaHU3MHUMa CynpoTcTaB/batba SLAPP Ty:x6ama, Bugetu: Judit Bayer, Petra Bard,
Lina Vosyliute, Ngo Chun Luk, “Strategic Lawsuits Against Public Participation (SLAPP) in the
European Union”, 2021. UuTepHeT: https://commission.europa.eu/system/files/2022-04/
slapp_comparative_study_0.pdf (5. 6. 2025).

3 Defamation Act 2005 (NSW, Qld, Vic, SA, Tas) sec 9; Defamation Act 2006 (NT) sec 9; Civil Law
(Wrongs) Act 2002 (ACT) sec 121.

# G. Chan, 2013, nutupaHo y: Anekcanzpa BuiiekpyHa ,HaHollerbe 1teTe NocJ0BHOM YAy
KoMmaHuja“, 0dzo8opHOoCcm 3a wmemy, HAKHada wmeme u ocuzyparse, ctp. 107. UHTEpHET:
http://ricl.iup.rs/1053/.
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CTpaHe, II0CTOjU ApTyMEeHTalMja Koja ce CYIIPOTCTaB/ba IPETXOAHO U3HETOj U TOBOPU
y NpUJOrT ,BpeAHOCTH pelyTaluje KOMIaHUje Koja 3aBpelhyje 3aliTuty, 3aTUM
notpeba Jla ce MyTeM HAKHAJA MPETNOCTAB/bEHE IITETe '0YUCTH penyTanuja’
KOMIIaHHja, TelIKoNe y J0Ka3UBakby NocebHe LITeTe y Cy4yajeBUMa KJeBeTe, Kao U
TO Jia je y IOCTYIIKY [0 TY»OU ‘HejeJHAKOCT Opy»Kja' U3Mehy MyJITUHALMOHATHUX
KOMIIaHHja ¥ ONTYKEHUX UJIy30paH WK MaKap npeTepaH apryMmeHT"*> Y nojeauHum
3eMJ/baMa pa3MaTpaH je MPUCTYII KojeM je mpubersia AycTpasiyja, ajlv ce UlakK of ibera
OZyCTaJI0 jep je mpeBarHy/ja CynpoTHa apryMeHTaluja Te Cy Ce W3HaJasuia
Jipyrauduja pelema. [[ppuMep Hala3suMo y eHIJIECKOM 3aKOHOZABCTBY. [lap/iamMeHT ce
OAJIyYuMO TNPOTHUB OBe ONLHMje 3axTeBajyhu of HNPOPUTHUX KOPIOPATHUBHUX
IOIHOCHJIALA 3aXTeBa JIa NOKAXKY Jia Cy U3jaBe IPOy3pOKOBaJle, UM Jja je BEpOBAaTHO
Jia he HaHeTH 036UJ/bHY IUTETY peNyTaLKjyd KOMIaHUje U 0361/baH GUHAHCHjCKU
TYOUTaK Te Jja Ty>KEHU MOTY OArOBAapaTH 3a HbUXOBO 06jaB/bUBambe.*® OBO ce MOXe
CMaTpaTH Kao pelliemhe Koje BUIle OAroBapa NpaBHUM NIPUHLMIIKMMA KOje Huje
JUCKpUMUHUILYhe MO NpaBHA JiMLa Koja, 6e3 063Upa Ha YUIEHULY Ja Cy
bUHaHCHjCKY JOMUHAHTHUjU Off ipyre CTPaHe, MMajy IpaBo Ha aJleKBaTHa NpaBHa
CpeACTBa KojuMa OW 3alUITUTH/A CBOjy pemyTauujy y CUTyaLUju KaZa je oHa
yrpoxeHa. CBaku JJpyry BUJ, perysanyje JoBeo 6u 10 NOTeHLMja/lHe MOTYRHOCTH Ja
61 6UJI0 KOju Cy6jeKT Morao Jja pyuHHUpa yrjes KOMIaHUje Ha TPXKULITY WU Y
MeJijMa, LITO 61 0CTasI0 y CBEMY HECAaHKLIMOHUCAHO. Y cyzcKoj pakck EBponckor
cyzia y Beh nomMeHyToM cayuyajy Steel and Morris v The United Kingdom, cyz je Hawao
Jia ,BeJIMKa jaBHa npejiy3eha HeM36exHO0 U CBECHO caMa U3J/IaXy JeTa/bHOj aHa/lIu3U
y TorJiely CBOjUX aKTUBHOCTH, Kao U Yy C/Iy4ajy IpUBpeJHUKA U IPUBpEAHULA KOjU
IbMMa YIpaBJbajy, IPaHULe NPUXBAT/bUBE KPUTHKeE Cy LIMpe Y C/y4yajy TaKBUX
npeny3seha“.*” OBaj 3ak/byyak aHaJsoraH je Beh yTBpheHOM NpUHLUNY Kaja cy y
nuTawy GU3MUKa JULA KOja Cy YjeJHO U jaBHe JIMYHOCTHY, a LUTO Npe/CTaB/ba je/laH
BUJ, KOMIIPOMUCHOT peliera KOHKpeTHor npo6.eMa. Cyy, npaBu pasjuKy usmehy
pasJIMYUTUX BpPCTa KOPIOpalMja, Ha NpUMep y NOMeAy NPUpPOJe HUXOBOT
BJIACHUILTBA (Ap)KaBHa WM NPUBATHA) U BbUX0Be BeauduHe. Cyz je YTBPAKO Y
npeamety Timpul Info - Magazin i Anghel v Moldova fa xopnopanuja Huje 6uia
BeJsIMKa GupMa C/IMYHa 0HOj y ipeMeTy Steel and Morris v fa 3aTo Tpeba Jia y»KuBa
pesiatuBHO Behy 3amITUTY cBOT yrviea.*® OBaj 3ak/byyak oTBapa MHOTa MUTaHba,

* Ibid,, cTp.107.

6 David Acheson “Corporate reputation under the European Convention on Human Rights”, op.
cit, p. 2.

7 Steel and Morris v The United Kingdom, No. 68416/01, Judgment of the Court (Fourth Section)
on Merits and Just Satisfaction of 15 February 2005, ECLI:CE:ECHR:2005:0215]JUD006841601,
par. 94.

8 Tarlach McGonagle, C1060da uspascasarea u kaegema, Cmyduja cydcke npakce Eeponckoz cyda

3a.wydcka npasa, Caset EBpone, 2016, p. 39. UHTepHeT: https://rm.coe.int/sloboda-izrazavanja-
i-kleveta/168075de68 (5. 6.2025).
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TMIOYEBILY OJ] TOTa 1a JIY je HaBeJJeHU IPYMep 3a I03UTUBHY JUCKPUMUHALY}Y (KaKo
61 ce eBeTyaJHO MOrao OKBaJMQUKOBAKTH) Y KOPUCT KOMIAHMjA Ca HUKUM
€KOHOMCKMM KalauTeTHMa NpaBHO AonyTeH. /l[pyro nmuTame je Ja JH je
OIpaB/aHO 3aK/by4YMBaTHU Jja ofipeheHe nHPopMaLje Koje HaNa/ajy penyTauujy
KOMIIaHHje CyLITUHCKH BULiIe Nlorahajy oHe Koje UMajy c/1abuju yTULAj Ha TPXKULITY,
WM OHE KOje ZleTepMHUILY TPXKULIHO Noc/10Bame? OBO je BAXKHO MUTabE, jep Ce YNHU
Jla ce 3alITUTA KpO3 IPETXOHe IPUMepe ayCTPaINjCKMX HOPMHU, JIA ¥ KPO3 ITPAKCY,
ycMepaBa Tako Jja IUTUTH ofpelheHe KaTeropuje NOCJ0BHUX CybjeKaTa Ha TPXKULLTY
M Jla Ce UJie Ka TOMe /la e eKOHOMCKHM JJOMUHAaHTHHUM KOMIIaHHMjaMa OIPaHUYHU
3awITyTa 360r AUcHponopuuje MohM, ajd ce Ha M3BeCTaH HAYUH 3aHeMapyje
YUHEHUIIA /1A je PelnyTalyja yIpaBo 0Be KaTeropuje cybjekata Hajuelihe HanaJaHa
y jaBHOCTH. ¥ cBakoM cJiy4ajy, EBponcku cyp 3a Jby[cKa IpaBa Hasla3u Jja CBaka
Jip>KaBa ,y>K1Ba PaBo JAMCKpeLldje y oIViey Cpe/icTaBa U HauMHa KojuMa oMoryhyje
KOMIIaHMjaMa Ha OCHOBY JjoMaher 3aKOHa Jja OCIOpe UCTUHUTOCT HaBoja W Jia
OrpaHH4e BUXOBY IUTETY, a KOjU Cy TAKBU Jja IPe/iCTaB/bajy PU3MK 10 FbUXOB yIIe],

¥ MOTy Jia ra yrpo3se".*

6) SAILITUTA ITPABA HA ITOCJIOBHW YIJIE[
Y PEIIYBJINOV CPBUJU

Kazia je y muTamy 3alThTa NOCJOBHOT YIvie/ia IPaBHUX JIMIA Y 3aKOHOJABCTBY
Peny6.11ike Cp6uje, HauesIHO je MPHU3HATO TPABO OBUM Cy6jeKTHMa Ha 3aLlTUTY CBOje
pemnyTalyje, aly ce UCTO TaKo Moxke pehu Zia 0Ba 3alUTHTA HUje MOTIYHO U jaCHO
JeduHMCcaHa, /]a IOCTOje pas3/IMYMTA pelllerba y 3aBUCHOCTH 0f] 3aKOHA KOjU jeMuH
OBO IPaBo, Kao U /1 je OTBOPEHO MU Takbe MexaHU3aMa 3aLITHTE NTPeJ IPaBOCYHUM
opraHuMa. ¥ oBoM pajly aHaausupahe ce Hallle 3aKOHOZAABCTBO U Npakca U3 TpU
acreKTa, 0ZIHOCHO TPY NpaBlia 0/ Kojux Hajuelrhe Jjo/1a3e Bep6aIHU HaNaJu Ha
TpaBHa JIMLIA - 0/} CTPaHe KOHKYPeHaTa, Jpyrux GU3NYKKX U IPaBHUX JIMLA KOja UM
HHCY KOHKYPEHTHH U 0f] CTpaHe Me/iHja, OJHOCHO IyTeM Meuja. [Ipe cBera, mpaBo
Ha yIvie/i IPaBHUX JIMIIA, Y OBOM OGJIMKY U eKCIJIMLUTHO, 8 y KOHTEKCTY rpahaHcKo-
TMpaBHE PeryJaTHBe HaJIa3uMO jeJMHO ¥ 3aKoHy o TproBuHU.> MehyTum, Ha 0BOM
MECTY Ce MOCJIOBHU YIJIe/] HCK/bYYUBO LITUTH Y KOHTEKCTY HEIOIITEHEe TPKHULIHE
yTaKMHUIle, KaKO TO 3aKOH AiedpuHuUlle. [lakie, yIies ce ITUTH, ald UCK/bYYUBO Y
O/IHOCY Ha IITeTHHUKA KOju J10J1a3u U3 chepe KOHKYpeHLMje cyGjeKTa KoMe je 0BO

“ Ibid, p. 39.

%0 KpuBu4HO 3aKoHOoAaBCTBO PC mo3Haje KpUBUYHO Jiesio — HapyiaBame Noc/ioBHOT yIvieJa 1
KpeauTHe cnocobHocTH (wiaH 239 K3), a koje nponucyje Aa he ce HOBUaHOM Ka3HOM HJIM
Ka3HOM 3aTBOpa /0 je/jHe FOjIHe Ka3HUTH OHaj KO Y HaMepH HapyllaBara II0CJ0BHOT yIjleja
WK KpeAUTHE CIOCOGHOCTH U3HOCH O HheMy HEUCTHHUTE 0JaTKe WIN HeHCTHHUTO NpHUKasyje
HEroBo [10C/I0Bakbe, a aKO Cy yCJief, OBOT JieJla HaCTyMUJIe TellKe Moc/aeAue — yauHUIal he ce
Ka3HUTH 3aTBOPOM 0/} TPY MeceLa 10 TP FO/MHe.
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npaBo noBpeheHo. Y TOM CMUCITY ce 3abpambeHOM paJiibOM cMaTpa, u3Mehy ocrasior,
,M3HOILEetbe I0iaTaKa o pyroM TProBLy UM BeroBoj pooy, Npy:Kaoly ycayre, UIn
YCJ1y3H, KOjU Cy yCMepeH! Ha HapyllaBambe yIle/ia U I0CJ0Bakba TOr TProBLa WX
npyxaoua ycayre“>! lutupaHu 3aKoH 0 TProOBUHU Kao MeXaHW3aM 3alUTHTE Y
cly4yajy NmoBpejie npaBa npeziBUha Tyx6y y Kojoj ce Moxe 3axTeBaTH, U3Mebhy
OCTaJIOT, HaKHa/la IITeTe, KAKO MaTepHjajiHe Tako U HeMaTepujaiHe. OBo ce MOXxe
CMaTpaTH BpJIO aBaHTapJHUM pelLlemeM C 063MPOM Ha TO Ja je HaKHaja
HeMaTepujaJiHe LITeTe YaK U Y eBPOIICKOM 3aKOHOZIABCTBY YIJIaBHOM pe3epBHUCcaHa
3a Gu3MUKa 1ML U 3a AylLileBHe 60JI0Be Koje 0Ba JIMLe TpIle 360T oBpee yrieja. Y
MCTOM 3aKOHCKOM 4IaHy IIponucyje ce Aa he cyz JOCYLUTH ,IpaBUYHY HOBYAHY
HaKHa/ly HeMaTepujajHe LITeTe ako Habe 1a OKOJIHOCTH CJIy4yaja ToO ONpaB/aBajy, a
HapOUYMTO 3HA4aj, Tpajarbe U UHTEe3UTET N0Bpejie, edpeKaT NoBpe/ie Ha 0C/I0Bakbe
TYKHOLI3, 3Hayaj NoBpeheHor fo6pa 1 Liu/b KOMe CIYXH Ta HAKHA/A, Kao U TOMe Jia
Ce HOMe He IOorofyje TeXmkaMa Koje HHCY CIIOjUBe Ca HeHOM NPUPOLOM M
JpyLITBEHOM CBpXoM“.>2 He Moe /ia ce He yOur FOTOBO UCTOBETHOCT Ca OZIPeA60M
ysaHa 200 3akoHa 0 06/1MralfMoHUM OfiHOCKMA. AKo ocMaTpamo 4iaH 200 3akoHa
0 06JIMraliMOHUM OJJHOCUMA Yy LieJIMHHU (y 0BOM paZly Beh LIMTUPaH), jacHo je ja je
IIW/b HaKHaJle HeMaTepujaiHe IITeTe caTUCPaKLHja Kojy jeAHO uLe (PU3HNIKO)
JI0KMBJbaBa yCjieJ, HEKOT OJf HaBeJleHMX ILITeTHUX Jorabaja M Koje Tpeba Aa
u36asaHcupa NCUXUUYKY PAaBHOTEXKY TOT JIMLA. JaCHO je ia OBy KOMIIOHEHTY IpaBHA
JIMLA He Toce/yjy. YIpaBo Ha HaBeJleHOM CTaHOBMILTY je M Cy/[CKa NpaKca, Koja je
HeJIBOCMUCJ/IEHO CTaBa Jja IPYMEHOM OBOT 3aKOHA HeMa MecTa Jiocyh1Barby HaKHa/ie
LITETe TPAaBHMM JIMLMMA jep OHa HeMajy KOMIIOHEHTY TpIl/bekba Koja je conditio sine
qua non HakHaJie HeMaTepujasHe wTeTe. OBO je ycTaHOBUO BpXOBHM KacaliMoHU Cy[,
jour 2001. roguHe 3ay3eBLIM CTaB Ja ,IPAaBHO JIMIe HeEMa NpaBoO Ha IPaBUYHY
HOBYaHY HaKHa/Jly HeMaTepHja/iHe IITeTe 300T OBpe/ie NOCJ0BHOT YI/ea, jep TO
HHje 3aKOHOM Npu3HaTa wreTa“.>* OBakaB cTaB BpXOBHOT cysia KpUTHKOBAH Cy
MHOTH TeopeTH4yapH. Ha oBoM MecTy u3/iBajaMo MUILLJbebE OGUBILE CyAuje BpxoBHOT
cyzia Bepe Mapkosuh. Cyzuja cMaTpa Aa je ,Taj cTaB pe3yITaT IO3UTUBHUX IIPOIKca
KOjU HeMaTepHja/iHy LITeTy UCK/bYYUBO Be3yjy 3a JIMYHOCT, 32 4yoBeKa. [IpaBu
K0JI0CeK 610 6U Taj Jja ce UCTU 3aJI0Ke 3a YCTaHOBJbekbe 0BOra [IpaBa 3a [IpaBHa JIMLA
y Halll TIPaBHU CUCTEM Kao JJONyHy ofipeJiaba o IpaBUMa Ha HeMaTepujajHy LITeTy
y 3aKOHY 0 06/IMraliMOHUM OfiHOCKMa">* [laksie, TpeMa TpeHy THO Baxkel0j 3aKOHCKO]
pery/saTUBH, IpaBHa JIMLja He MOTY TOKPEHYTH CYA,CKH NOCTYTaK IpeMa ofpesi6ama

51 ,3aKoH o TproBuHuU", wiaH 41. Caysxcbenu aaackuk PC 6p. 52 on 22.7.2019.
52 Ibid.

53 [IpaBHO cxBaTame BpxoBHOI KacalroHor cyzaa oz 5. 2. 2001. rogune, Buimenu cydcke npakce
BpxosHoe cyda Cpéuje, 6p. 3/2005,3/2008 1 4/2008.

5* Bepa MapkoBul, ,HemMaTepwujasiHa 1teTa mpaBHor iMua: [10C/I0BHH yrvief; - IMYHO IPaBoO KOMe
Tpeb6a yCTaHOBUTH 3aIITUTY", [IpasHu scusom, 57 (11), 2008, ctp. 172.
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3a HaKHa/ly HeMaTepHjajiHe IITeTe, YKOJIUKO LUTETHY paiiby U3BPLIU GU3NYKO UIH
IPaBHO JIMLE Koje HUje HheroB KOHKYpeHT. MoxxeMo pelin ja KOpeHH OBaKBOT
pellera NOTUYY Of YHHbeHUIle /1 je 3aKOH 0 06JIMraljMOHUM OJHOCUMa 3aKOH KOjU
JlaTUpa U3 ceflaMce/leTUX roJMHa MPOIJIOT BeKa, U3 CBaKaKO MOTIYHO Apyradujer
Jp>KaBHOT W TpaBHOr ypehewma W 3a NMOTIYHO Jpyraydju KOHLENT HpUBpee,
TPIKUIITA 1A ¥ CAMHUX 0ZJHOCA Mehy cy6jeKTHMa KOjU y OKBUPY Hbera nociyjy. Tpehu
BU/, BepOa/IHOT HanaJa Ha KOMIIaHuje, a MOXK/ja U OHaj KOjU UX HajBHUlIe noraha,
OAMrpaBa Ce MyTeM MejHdja KOjU Yy JaHallllbe BpeMe MMajy BeJUKy Mol Kojy 6u
Tpe6aJIo 1a KOPUCTe KaKo 61 6W/IM KOPEKTUBU HETaTUBHUM JIpYIITBEHUM I10jaBaMa,
a1 KOju 4yecTo JaTy Moh 3JyoynoTpebsbaBajy. [Ipu opsyduBamy, Cyl, ¥ OBUM
c/lydyajeBUMa INpHUMewyje 3aKOH O jaBHOM WHQOpMHCamy U MeAUjuMa, KOju
IPONNCYje 3alUITUTY YIJIela He Mpelu3upajyhu fa ce ofpe6a Koja je mponucyje
OZIHOCH caMo Ha pU3MYKa JIMLQ, [1a Ce Y TPAKCH UCKPUCTAIUCAIO Jia je 3aLITUTa OBOT
IpaBa rapaToBaHa 3a cBe cybjekTe. MehyTuM, Kako ce IOMeHYTH MeAUjCKU 3aKOH
0C/lakba Ha 3aKOH 0 06JIMTalMOHMM OJHOCMMa, NIpaBHA JIMLA HeMajy NMpaBo Ha
HakHa/ly HeMaTepujaiHe wWTeTe, Beh Ha JApyre BUAOBe caTUchaKLuja KojUu CY
npezBUheHH OBUM 3aKOHOM I1a Ce TaKO MPaBHUM JIMIIMMA OCTaBJ/ba Kao MOTYhHOCT
HakHa/Zla MaTepujajHe IITeTe, a U3 cdepe MopaysHe caTUcaklUje MOCToje
06jaB/bMBame OAroBopa Ha MHPOpPMaLMjy U UcnpaBke UHOpMalHYje, LITO Cy Y
npakcu Hajyeurhe kopuuheHa cpefctBa. Kako npaBHa JiMia HeMajy NpaBo Ha
HaKHa/ly HeMaTepujajHe LITeTe 360r NMOBpeJe MOCJIOBHOr YIJeJa, TO OTBapa
3HayajaH NpOCTOpP MeAMjUMa 3a KPUTHUKY OBUX CybjekaTa, A03BO/beHY U
He/l03BOJbeHY, 3Hajyhu Ja je jefuHa LITeTa Koja MOXe Ja Ce J0Kasyje Ha Cyny
MaTepHjasiHa, IITO HUje YBeK Moryhe Zloka3aTu (Yak HU aKo je HEKU Cy6jeKT TpIK),
360r KOMIIJIEKCHOCTH CaMoT IpoLieca, aii U 360T YMkbeHHULe J1a He TpIle CBa TpaBHa
JIMLA TPEHYTHY LUTETY, Beh Jja mociejuie y MHOTMM CJydajeBUMa HacTajy TeK
IpoTekoM ofpeheHor BpeMeHa. YecTo ce ,HEKaKH€HO y MeAujuMa H3HOCE
HelpoBepeHe U HeUCTUHUTe HHPopMallyje o I0jeJMHUM IPUBPESHUM Cy6jeKTHMa
IITO BOAM NMpPABHOj HECUTYPHOCTH U JIOLIEM YIJIeAy ApXaBe Y OYMMa CTPaHUX
MHBECTUTOPA, a CAMUM THUM U 006e3BpehuBatby HalllMX MPUBPEAHUX CybjekaTa“.>®
Kazia ce nocMaTtpa NpeTxoAHO U3HETH IpeceK HOpMaTUBHeE pery/iaTuBe y Peny6muu
Cp6uju, moce6GHO 3a6pHhaBa HEYCK/Ia)eHOCT 3aKOHCKUX TPOMKCA TAKO IITO Ce BUU
Jia [0jeJUHY 3aKOHU N103Hajy ¥ IIPU3HAjy IPaBO Ha HAKHA/ly HeMaTepHuja/iHe ITeTe
IPaBHUM JIMIIUMA, JOK JIPYTH TO HETUPajy, IITO 3HAYM JIa CaMO KOHKYPEHTH MOTY
CTpeneTH of, TyxXbe y CYACKOM IOCTYNKYy KOjU OW ce BOJWUO pajji HaKHaJe
HeMaTepujaJiHe LITeTe, J0K 0CTaa JIMLA MOTY HeCMeTaHO KOPUCTUTH CBOje IPaBo
Ha /10601y U3parkaBarba 6e3 orpaHUYeha, YaK M aKo OHO yrpoxKaBa Jpyre cybjexTe,
IO/, yCJIOBOM Jia He CTBapajy JOKa3uBY MaTepHjaiHy wTeTy. OBUM yKa3yjeMo Ha
NOCTOjarbe MOCeGHe KaTeropuje cybjekaTa — MPaBHUX JIMIA, KOjU MMajy BPJIO
M3paKeH penyTallOHU eJIeMeHT, aJI1 He N0C/1yjy Ha TPXKUILTY ¥ CAMUM THUM He MOTY

5 Ibid, ctp. 171.
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TPIeTH MaTepHjaiHy IITeTy 360r JIe3UOHO CIOCOOHUX MHPOPMaLMja U3HETUX O
wuMa. [[puToM, BpJIo je BaKHA YHMH-EHUIIA /1A je YIJIe]] KOjU OBU CYy6jeKTH YKUBAjy
OCHOB HMXOBOT /leJIOBakba. Je/iaH oJ] TpYMepa U3 CKopalllibe Cy/icke npakce y Cpouju
jecTe mpuMep 06jaB/bHBaba MHPOpPMaLMja y MefujuMa o HapooHom my3ejy Cpbuje,
TIOBOZIOM KOjUX Cy BODEHH CyACKHY MOCTYIILM 32 UCMPABKY HHPopManuje (y Kojuma
je NCMUTHUBaHA UCTUHUTOCT M MOTHYHOCT UHGOpMaLHja 3a pa3JIMKY 0f MOCTyIaKa
paziy 06jaB/bMBama OAroBOpa Ha MHOPMaIIU}y), a KOjUM MOBO/IOM je ocTynajyhu
CYJZ HaIllao Jia ce paJii 0 HeTayHUM HHOpMalyjaMa Koje HapyllaBajy yriesi oBe
MHCTUTYLMje U HAJI0XKUO TYKeHUM OATOBOPHUM ypeIHUIIMa Me/ilja 06jaB/bHBabe
ucnpaBke nHopManuje.’® HamocieTky, ocTaje OTBOPEHO MUTakbe - Ja JIM je 0BO
JI0BOJbHA caTHCcaKIYja 3a CybjeKTe y CUTyalMjaMa y KOjiMa je ¥ CyZICKOM MOCTYTIKY
yTBpheHo Ja cy 0 BbHUMa WM HHUXOBOM IOCJA0BAaWY 06jaB/beHe HEUCTHHMUTE,
JIe3MOHO-Coco6He MHOpMalyje, ako ce MMa Yy BHJY 3Hauaj yIjeJa 3a OBY
KaTeropujy NpaBHHUX JIMLQA, LITO je CBAKaKO OArOBODP KOjU TeopHja, Mpakca U
3aK0/IaBCTBO Tpeba /ia Aajy cyoyaBajyhu ce ca HOBUM M3a3oBUMa. [lope/ HaBeeHor,
Ha OBOM IIpUMepY Ce YIPaBO MOXKe 3aK/byYUTH [ia je CYNPOTHO J0CaJallbUM
TEOPHjCKUM U IPAKTUYHUM pelieruMa y Peny6 iy Cp6uju onpaBaHo yTBPAUTH
NI0CTOjatbe TIOBpeJie yIyie[ia MaKo He OCTOjU KOHKPETHA MaTepHjasiHa IITEeTa, LITO
je mpaBal| y koMe 61 3aKOHOZIABall, aJIM U MpaKca, Tpebaso uhu y peBUBUANPALY
nocrojeher mpaBHOT OKBUpa.
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8) 3HAUAJ 3A PEITYBJIMKY CPBUJY

Yact u yries, U3UUKUX JIMLE, Ka0 U PaBO Ha MOCJOBHU yIJIe/ IPAaBHHUX JIUIIA,
HE/IBOCMHUCJIEHO Cy TpaBa Koja UMIUIMIUTHO WM EKCIVIMIUTHO jeMye Kako
MehyHapOoAHY HHCTPYMEHTH TaKO ¥ HAIIMOHAJIHU MTPOIUCH, Y PA3JIMYUTOM 0OJTUKY U
06uMy. 3akJbyuyje ce Aa je Beha moTpeba y CBUM JeMOKpPaTCKUM JAPYLITBUMA /1a OBa
TpaBa He Oy/Iy caMo TPOK/JIaMOBaHa, Beh U /ia OCTOje aZileKBaTHU MEXaHU3MU FbUXOBE
3alUTHTE KaKo O Ce OHA Y CBOjOj CYIUITHHM H Y IIeJIOCTH IPUMEHHBAJIA U LITO je, MOXKe
ce pehy, MOTMYHO OCTBapeHO Kaja Cy y NuTawy GU3UUKa auia. MehyTum, npaBu
M3a30B Ha OBOM I10JbY IIOCTOjY Ka/la Ce TOBOPH O 3alITUTH NIPaBa Ha IMIOCIOBHHU yTJIES,
IIITO je MPaBo Koje je y 6UTH MOCTOjarba U JIeJI0Baba CBAKOT MPABHOT JIUIIA, jep je
HECIIOPHO /I3 je YIpaBo y penyTaluyju caJpxaHa cBa BPeJHOCT jeJHOT cy6jeKTa —
€KOHOMCKa MO, KJIMjeHTH, HOPTQOIMO MOCAOBHUX MapTHEPA - AaKJ/e, YUTaBa
TI0CJIOBHA er3ucTeHIyja. CYIITUHCKY MPOo0JieM KOjH Ce jaB/ba y TPEHYTKY KaZia IOCTOj1
106aJTHa eKCIIaH31ja MohH Kopriopaliyja orie/ia ce y U3JI0KEHOCTH MOCJI0BHOT yTJieja
OBHX JIWIIA TpeMa CBUM TpehuM cyGjeKTHMa Koju BepOasHO Hama/ajy HHXOBO
NI0CJIOBabe. Y MpaKcH, Kako MehyHapoJHUX CyA0Ba TaKO U HAIJMOHATHUX MPAaBHUX
CHCTeMa, IOBpPe/ia OCJI0BHOT yIvie/ia MpaheHa 3allITUTOM Kp03 HAaKHa/ly MaTepujaiHe
IITeTe, OAHOCHO Ha HW3BeCTaH HAuMH YCIOB/beHA OBMM BHJOM LITETE, MO[
00pa3/iokemeM Jla MpaBHA JIMIAa HEMajy U3paXKeHY ICUXUUYKY KOMIIOHETY Koja 61
arncop6oBaJia fyleBHe 60J10Be. To je cBakako Ta4yHO, a/lk ce Ha 0BOM MECTY He MOXe
3aHeMapUTH YMbeHHUIA Ja je MaTepHjajiHa LITeTa YeCTO Y MPAKCH U3y3eTHO TELIKO
JI0Ka3M1Ba, /]a OHAa HEPETKO He HACTYIa HeMocpeJHO HAKOH pajikbe IITETHUKA, /A Ce
noc/ieyle pyvuHUpamka MOCJAOBHOT YIJied MOTY OIJIeaTH y BULIETOAULIHEM
BpeMEHCKOM Mepuofy. U3 npeTxofHO yKa3aHUX NMpuUMepa NpOM3Jas3u Jia Mpakca
TMIOKYI1aBa /1a U3Hahe HauKH /1a 33l TUTH IPaBO Ha [OCJIOBHU VIJIEZ, IITO CMO BUJIE/N
Jla ce YMHU 1 Kpo3 Npakcy EBpOICKOr cy/ia 3a Jby/ACKa IpaBa, ¥ TO KPO3 3alITUTY TpaBa
Ha IPUBATHU U TIOPOJAUYHHU KUBOT, Ka0 U KO3 3alTUTY [TpaBa Ha UMOBHHY, aJll CBU
OBHU TOKYIIAjH CYIITUHCKU MPECTaB/bajy HEJJOBO/BHO Xpabpe HCKOpaKe C Ii/beM
NPUBU/IHE XapMOHU3allyje TeopHje, 3aKOHOAABCTBA, MMPaKCe ca TPEHYTHUM PEAIHUM
JpPYLITBEHUM NprIKKaMa. TakBa cUTyallMja IOCTOjU Y HALlMOHAJIHOM CUCTEMY Hallle
3eMJbe, UMajyhu y BUJy pasJivKe Y 3aKOHO/IABHUM pelllerbrMa Koje Hy/le CPIICKU
TIPOIHCY, a KOjU Takohe BoJie TPaBHOj HeCUTYPHOCTH. [loKy1lIaj Aa ce yUIMHU HCKOpPaK
Ha OBOM I0J/bY U [J]a Ce eKCIUIMIIUTHO MPAaBHUM JIMI[MMa IPHU3HA [TPaBO Ha HAaKHAJY
HeMaTepujajiHe IUTeTe Yy C/y4ajy NoBpeJe IMOCJAOBHOr YIJIe[a, jaB/ba ce ¥ PanHOj
Bep3uju ['pahaHckor 3akoHMKa u3 2015. roguHe, ITO je caMo MOTBpPJA [Jia je OBO
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NUTame MPeno3HaTO Kao HeLTO LITO je HEeONXOAHO M3MEHUTH Y J0Caalliboj
perysaTtuBH ¥ npakcu.’’ Kako je ped o HOTIYHOM 3a0KpPETY Y A0CaJAllb0j JIOTHLHU
npecyhrBama, jacHo je ga he 6UTH NoTpebGaH U3BECTAH BPEMEHCKU IepHUof 3a
npusarobhaBabe. 360r HeJlocTaTKa paHuje npakce, 6uhe noce6Ho Telko npoHahu
oArosapajylly rpaHully 4 Mepy NoBpejie yrije/a Koja 6u omnpaBjaja AocyhrBame
HakHazie wrete.”® MehyTHM, To He cMe GUTH NPeNpeKa 32 0CTBAPUBAkLE PEAMETHOT
TnpaBa, Beh jolu jeflaH M3a30B 3a CyACKY IpaKcy Koja ce ca THMe CyouyaBaJia IIpe cBera
KaJia cy y nuTamy GU3MUKa JIMLa, [Jie ce FOTOBO HeMOI'yNUM YMHUJIO eBalyupaTH U
HOBYAHO M3Pa3UTH JbYJCKY AyLLEeBHY 60J1. 3alaTaK 1paBa, 3aKOHOJABCTBA U [IPAKCe je
Jia paTe ¥ 0roBOpe CBUM CaBpeMeHUM JIpyLITBEHUM TOKOBUMA, a jeZlaH of TprMepa
3aTO je yIpaBo 3allTUTa IOCI0BHOT yIVlea TPaBHUX JIMLA. YHHbeHUIa Jja paBHa JIMLA
He MOTY TPIIETH AyLIeBHY 60J1 He MOXe U He CMe OUTH MpenpeKa a OBU CyHjeKTH
3alUTUTE CBOj IOCJIOBHH YIJIeJl, IOCEGHO jep NPaBHU CUCTEMH He CMejy ZJ03BOJIUTH Ja
jerHO mpaBo Oy/ie MPOK/IaMOBAHO, a Jja He II0CTOje CPeJCTBA 3a BhUXOBY IPAKTHYHY
3aiTUTy. MicTo Tako, ayTop 0Bor pajia cMaTpa Jia je HeolX0AHO OMOI'yNUTH Jia ce TPaBo
Ha 3aLUTUTY [I0CJI0BHOT YIJIE/A O/BOjU Of, MaTepHja/IHe LITeTe, OAHOCHO /a 0Baj BUJ,
1ITeTe He 6yzie conditio sine qua non 3a IOCTojarbe NOBpe/ie TOCJI0BHOT yIyleia, a YMHU
ce Jia ce yBohereM HaKHa/le HeMaTepujasiHe IITeTe U 3a PaBHA JIMLA, 0Ba J0Ca/jalliba
npakca Moxke U3sMeHUTH. [locsieiulle HeZloCTaTKa jaCHUX IpaBUJIa Y MOIVIEY 3aLITHUTE
II0CJIOBHOT YIJ/IeJa KOjU, KAKO CMO BU/IEJIU IIOCTOjU Y aHA/IM3UPAHOj €BPOIICKOj [TPAKCH,
a/ld ¥ NpPaKCH HalMOHAJHUX Cy[O0Ba, OZHOCHO NMpobJieMU Koju npaTe QpakTHUKY
HeMoryhHoCT ofjpeheHux KaTeropuja cybjekara Jia 3allTUTe CBOja IpaBa, OIViea ce y
CTBapamy HOBUX peHOMEHa, o/ijeJHAKO MPo6/ieMaTHIKUX Kao paBHa HECUTYPHOCT,
Tako3BaHUX SLAPP Tyx6H, y c/1y4ajy MpaBHUX JIMLA — HEPETKO HACTa/IUX Ha MO/JI03U
HeMohu MOhHMX Ja ozi6paHe HpaBa Koja cy UM yrpoxeHa. OMoryhuTu mpaBHUM
JIMLIMMa J1a 3alUTHUTe IPaBOo Ha OCJI0BHH YIvie]] 3Ha4d OMOTYNUTH UM Jja KOPUCTE OBO
TPaBo Y LieJIOCTH, [jd OHO UMa CBOjy QYHKLMOHAIHY U NPAaKTUYHY KOMIIOHEHTY 360T
KOje je ¥ [IPOKJIaMOBaHO, a IUTO 61 yjeJHO Ipe/iCTaB/baJlo afieKBaTaH OAr0BOP TPaBHUX
aKTepa Ha U3a30Be TPXKUILHE eKOHOMHU]e U [J106a/IHOT [IOpeTKa U 1IUTO 61 BpaTUJIO
ayTOpUTET NPaBy y OHOCY Ha MON, jep KaJ, ToZ IpaBo HUje ¥ MOTYRHOCTH Ja NPYKU
3alUTUTY OHO 6MBA 3aMEHEHO CUJIOM.

57 Pajiuu Tekct ['pahanckor 3akonuka og 2015, wi. 36 1. UnrepHer: https://www.mpravde.gov.rs/
files/NACRT.pdf (5. 6. 2025)

58 Anekcanzapa BuiuekpyHa, ,[IpaBo npaBHor JiMlia Ha HAaKHa/y HeMaTepujaiHe wrete’, [Ipago u
npuspeda, 53 (4-6), 2015, ctp. 195.
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THE RELATIONSHIP BETWEEN THE RIGHT TO BUSINESS REPUTATION
OF LEGAL ENTITIES AND FREEDOM OF EXPRESSION

Nina MARINAC’

Abstract: The paper analyses the relationship between the right to business
reputation of legal entities and freedom of expression. The author starts with the
thesis that the right to business reputation is guaranteed by European and Serbian
legal regulations. However, its definition, scope, and legal protection are insufficiently
precise. The qualitative analysis used a descriptive method to present the normative
framework set by the European Convention on Human Rights and the case law of
the European Court of Human Rights. The same method was used in presenting
legislative and practical solutions in the Republic of Serbia to highlight the legal
shortcomings of the existing system and find specific solutions. The paper concludes
that the right to business reputation of legal entities is directly determined and
defined by freedom of expression and that the existing European system and the
system of the Republic of Serbia do not correspond to the current circumstances in
which legal entities have an increasingly strong capacity for economic power,
embodied in their business reputation. At the same time, the conclusion is that these
entities are not allowed to adequately protect their business reputation. A turning
point in the recent approach of the European system is considering the right to
business reputation as property owned by the entity, which is an innovative but
insulfficiently developed solution. The author of the paper supports a solution that
implies that legal entities, in addition to compensation for material damage, the proof
of which in practice often becomes probatio diabolica, have the right to compensation
for non-material damage modelled on the honour and reputation of natural persons
and their protection from damaging information because he believes that such a
solution meets modern challenges and confronts the practical problems of the
existing system.
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