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EBPOIICKU ITPABHM OKBUPU
3A IIPUMEHY MOJEJI-3AKOHA UNCITRAL-A

ooy. op Munaoun ITEJAK'

Ancmpakm: JeiaH of, Haj3HaYajHUjUX U3BOpA apOUTPaXKHOT npasa jecte MogeJ-
3akoH Komucuje YH 3a mehyHapogHo Tproeauko npaBo (UNCITRAL). OBaj Mogen
Npenopydyje ce ApxaBaMa, U TO TaKO /1a lberoBe HOpMe YHeCy y CBOja HallMOHa/IHa
3aKOHOJABCTBA, YMMe OU Ce JONPUHEN0 XapMOHM3ALMjU NPaBHUX NPaBUJIA O
apoutpaxHoMm cyacTBy. Mogen-3akon UNCITRAL-a mpeTteHyje aa 6yae y3op,
OZJHOCHO MO/IeJl 33 IPaBHO PETy/IMCcabe MehyHapOoHe TProBayKe apOUuTpaxKe, LITO
3HA4M Jla UMa KapakTep $paKy/JTaTUBHOT, @ HE HOPMAaTUBHOT NPAaBHOT U3BOpa.
Pememwa koja cafpxu oBaj Mofes-3aKOH HaljMOHa/HA 3aKOHOJABCTBA MOTY
NPUXBAaTUTH Y UHTErPaJHOM TEKCTY WM UX MOTy MOAWQHUKOBATH, IPU YeMy
cTeneH MoguduUKanyje 3aBUCH 07 cellMPUYHUX HHTepeca Koje OJHOCHA JipKaBa
eJIM [ja 3alITUTH. Besnku 6poj ApkaBa je, 6UI0 JOHOLIEHEM HOBHX, OGUJIO
HOBeJIMpameM IocTojeNux mpomnuca o apbUTpaXky, IPUXBATHO PaBHe KOHLEMNIHje
U pelliera Koja cy caapxaHa y Mogen-3akony UNCITRAL-a, 0K, ¢ fpyre cTpaHe,
HeKa HalllOHa/lHa 3aKOHOZAaBCTBAa HUCY NpUXBATWJ/IA pellera Koja HyAU OBaj
Mogen. ¥ HacTaBKy paja 6uhe cyMupaH pasBoj JieTUCJaTHUBe U3 00J1acTH
apOUTpaXKHOT NPaBa, C LIM/bEM Jla Ce YKaKe Ha OCHOBHe TeHJIeHIUje KpeTama
3aKOHOJABCTBA M3 06/1aCTH apOUTpaXke y MOjeMHUM €BPOICKHM 3eMJ/baMa.
Kopucrehu ynopesiHu npaBHU MeTO/| y aHA/IM31 HALMOHAHUX 3aKOHO/ABCTaBa,
ayTop je [o1Ia0 [0 ca3Hamwa y K0joj MepH je Moges-3akoH UNCITRAL-a yTuuao Ha
JIETUCJIATUBY HEKMX Ofi HajyTULajHUjUX eBPOINCKUX JiPKaBa.

Kryune peuu: Mopen-3akon UNCITRAL-a, MehyHapoziHa ap6uTparka, XapMOHH3aIIHja,
Hemauka, EHrniecka, Utanuja, Mahapcka, @paniycka.

1) YBOA

Mozen-3aKoHU He NOJ/1eXKy paTUUKaLMj1 U HAMEEHHU CY CBAKOj IpKaBH Koja
»KeJIM J1a UX UICKOPUCTH Kao 06pasal] 3a IpaB/bekbe CONCTBEHUX 3aKoHa. [lope/ Tora,

! AWK Bauka a.zi., Beorpaz. E-mail: miladin.pejak@aikbanka.rs; miladinpejak@yahoo.com

357



EBponcxo 3axornodabcmbo, b6p. 67/2019

Ba)KHO je HaBeCTH U CBOjCTBa MO/eJI-3aK0Ha Kao T3B. soft law u3Bopa (M3Bopa MeKor
npaBa). Meko npaBo ce He MOXxe JepUHHCATH Kao ZOTMATCKU IPAaBHU 110jaM HH 110
caZip»ajy, H1 [0 IpeIMETY, ajlv ce MOKe CBpCTaTH u3Mel)y Tpy HopMaTuBa - U3Mehy
paBa, NOJIMTUUKUX aKaTa U KOHBeHNMja. ONILITH 3Hayaj OBOT U3BOPA jecTe ia HUCY
NpaBHO 06aBe3He, ald UMajy ofipeheHH MPaBHU YYUHAK.? UHCTUTYT MeKor mpasa
MoKe 6UTH oZjpeheH U Kao CKyT HeoOaBe3yjyhrux HopMU 6e3 MpaBHUX CAHKIIHja Koje
He HacTajy Kpo3 yobuuajeHe 3aKOHCKe MIPOLeJype, a Koje ce Kao KBas3u/eraaHu
MHCTPYMEHTH pas/IMUUTHX [I0jaBHUX 06JIMKa CBe yuecTanuje npuMemyjy. [Ipema
HOBUJUM IIPaBHUM CXBaTalmbHUMa, IOCMAaTPAHO Yy XUjepapXUju Mponrca y OKBUPY
EBpoIncke yHUje, MOJeJI-3aKOHM NIpUNIaZajy IpyNny TepLyjapHUX U3BOpa IIpaBa.
IbrxoBo HemnpuMemwHBalke HeMa 3a NOCAeAULy CaHKLUje, Kao IUTO je CIy4aj
NPUJIMKOM OIJIylllaBama o ypeZbe U JUpeKTHBe EBpOICKe YHUje UK KOHBeHIIYje,
HETO0, HAIPOTUB - J]aje MOTYRHOCT M360pa y KojuM pazmepama he 6UTH kopuurheH.
3Hauu, MOJies1-3aKOHHU He CTBapajy MpaBOM 3aCHOBaHy 06aBe3y JAp:kaBaMa JAa UX
YHeCy y CBOja 3aKOHOZABCTBA, aJld CHaroM CBOjUX apryMeHaTa ¥ OYMIJIeHUM
HacTojarbMMa 32 XapMOHU3al[MjoM BeoMa 4eCTo 3a N0C/IeJMly UMajy IPUMeHy Ha
YHyTpalliha pesieBaHTHa NMUTamwa. [IpUK/JIaZHU Cy 3a XapMOHU3aLHjy y OHUM
06J1acTHMa Y KOjUMa Ce HaljMOHa/IHE Pa3JIiKe OLeHy]y Kao peBUILe BeJrKe Ja 61
ce Moryia noctuhu yHudukauuja.®> [IpeAHOCTH MoZeI-3aKOHa, KaZia ce pajii o
yHUUKaLUju Ha MelyHapoJHOM HHUBOy, OIJeJjajy ce y HeobaBe3HOCTH
¢dopmynanuja. Ha Taj HauuH, ApkaBaMa je ocTaB/beHa €/10607a Aa moHyheHa
peliera MPUIATo/ie CBOjUM HALlMOHAIHO-IPABHUM criequpuyHocTrMa. MehyTum,
OBe IIPeJJHOCTH Cce MOTy MPeTBOPUTH U Y MaHe ako Aobe Ao Behux oACTynama,
NPUJIMKOM MMIJIEMeHTalyje, TyMademba U U3MeHa M0JIa3HOT TekcTa. [laHac ce
Mo/ieJ/1-3aKOHH y MHOT0 Behoj Mepy KOpUCTe Ha aMepUIKOM KOHTUHEHTY, a T0CeGHO
y CA/l. JenHOOGpa3HU 3aKOHU U MO/IeJI-3aKOHHU JIOTIPUHOCE TOME [Ia Ce Y TOj 3eMJ/bU
NOCTUTHe yHUOUKALMja U XapMOHM3allMja NpaBa JpXaBa YIaHMLA aMepUuKe
denepauuje. HajnosnaTtuju je YHudpopmHu TproBauku 3akoHuUk CA/l (Uniform
Commercial Code, UCC) koju je ycBojeH y CBUM [ip)kaBaMa YiaHHULaMa dejiepalije.
Haxo je y dopmu yHUDOPMHOT 3aKOHKKA, OBaj aKT [0 CBOjUM KapaKTepUCTHKaMa
BHUIlle OJroBapa NOjMy MO/e/-3aKOHa, jep eKCIVIMLUTHO JOMylTa Jp)KaBaMa
yjaHulaMa desiepalniyje fa o CTyIe 0, HEKUX HberoBUX pelliekba, LITO Cy MHOTE Off
BUX U YYUHUIIE, A 110 oipeh)eHUM NUTamkUMa U caM HYAU BULIe aJTepHATUBHUX
peuiewa. Ha MehyHapogHoM HUBOY Hajno3HaTHju je Mogen-3akoH UNCITRAL-a o
MehyHapoaHoj TproBuHckoj ap6utpaxu (Uncitral Model Law on International

2 Aleksandar Goldstajn, Medunarodna trgovacka arbitraza i lex mercatoria, Informator, Zagreb,
1984, str. 18.

% Jopana Bypuunh, Mapuja Mpkiuh, ,0 Moges 3akonuMa YHITUTPAJI-a, c moce6HUM OCBPTOM Ha
MOJieJ1 3aKOHe y 06J1aCTH jaBHUX HabaBKU U UHPPACTPYKTYpHOT pasBoja’, 360pHuk padosa
IpasHoe gpakynmema, Hosu Cad, Boa1. 47, 6p. 3, 2013, ctp. 562-563.

358



Eéponcxo saxonodabembo, 6p. 67/2019

Commercial Arbitration).* OH je HacTao kao pe3y/iTaT paja Komucuje YjeaumeHnx
Haluja 3a MehyHaposiHe TproBauyke apoUTpase.

2) MOJEJI-3AKOH UNCITRAL-A

Pagna rpyna UNCITRAL-a nmodena je pag Ha Mogen-3akony 1982. roguHe.
[IpunpeMu Mojiesi-3akoHa MpeTX0UJIe Cy ONCEXHE KOHCY/ITalllje ca apOUTPaKHUM
WHCTUTYlIMjaMa U TNOjeJUHUM eKcllepTHMa MehyHapoJHUX KOMeplujaJTHUX
apouTtpaxa.’ [leniembpa 1985. roauue, Pesosyuujom 40/72 ycBojeH je Moes-3akoH
oz ctpaHe l'enepasne ckynmTrHe. Moges-3akoHoM UNCITRAL-a (y fa/beM TEKCTY
Moge-3akon), Komucuja YjeaumeHUX Halldja 3a MehyHapogHO TPTOBUHCKO NPaBo
MMajla je LW je JAa U3BpPLUM MOJEpHU3aLHUjy U XapMOHHU3ALMjy pasHUX
HallMOHAJHUX apOUTPaXHUX CUCTeMa Ha BeoMa OpPUTMHAJIaH HAyMH, OLHOCHO
npenopy4rBameM Mo/ies-3aK0Ha, KOj! HallMOHAJIHA 3aKOHOAABCTBA Tpeba /1a y3My
y pa3MaTparbe ¥ caMa oJjlyde Ha Koju HauuH he ra ciegut.” Ha 39. ceaHuiu
oApxaHoj 7. jyna 2006. roarHe U3BpUIMJIA je peBU3Ujy YiaHoBa 7 U 35, cTaB 2
Mogen-3akoHa u3 1985. rogune, Koju ce ofHoce Ha GopMy apOUTPaKHOT
cnopasyma.® Ha MCTOj ceHMIIM yCBOjeHa je W Npenopyka Koja ce OAHOCH Ha
TyMaueme yiaHoBa Il (2) u VII (1) Hbyjopiuke koHBeHIuje.” Mojies1-3aK0H CaipXKu
36 ysaHOBA KOjU Cy MOJie/beHH Y 0caM IJ1aBa, ca ciaefehuM HacioBuMa: OmuiTe
oapenbe (General Provisions); ApouTtpaxuu criopasyM (Arbitration Agreement);
CacraB ap6utpaxsor cyga (Composition of Arbitral Tribunal); HagnexHocT
apbuTpaxHor cyzaa (Juridiction of Arbitral Tribunal); [IpuBpeMeHe Mepe U IPETXO/IHE
Hapez6e (Interim Measures and Preliminar Orders); Bohere ap6UTpa)KHOT OCTYIKA
(errn. Conduct of Arbitral Proceeding); JloHollele apOUTpPaXKHE OAJIYKE H

*Maja CranuBykoBuh, UHCTpYMeHTH YHUUKaLMje U XapMOHHU3alMje IPaBa U BbHXOB OZHOC
npeMa KOJIM3MOHUM HOpMaMa, ¢ IoceGHUM 0CBPTOM Ha Hadesia eBpoICKOr yrOBOPHOT NpaBa,
Y: PapoBau /I, BykagunoBuh (npup.), Hauesna esponckoe y2080pHoz npasa u jy20Ca108€HCKO Npaso
(ctp. 57-93), [IpaBHu dakynreT, Kparyjesar, 2001, cTp. 76.

5 Official Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex ;
United Nations publication, Sales No. E.95.V.18.

6 Carl-August Fleischhauer, ,UNCITRAL Model Law on International Commercial Arbitration®,
Arbitration Journal. vol. 41, no. 1, 1986, p. 17.

"Muogpar TpajkoBuh, MehyHapodHo ap6umpaxcHo npaeo, TlpaBHU (aKyaTeT; YapyxKeme
npaBHUKa Jyrociasuje, beorpaz, 2000, cTp. 145.

8 Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17), annex
[; United Nations publication, Sales No. E.08.V.4.

9 Mupjana llykaBa, ,PeBusuja unanosa YHIIUTPAJI-oBor Mojiesi-3aKoHa Koju ce ofHOCE Ha

¢dopmy apbuTpakHor cropasyma u npenopyka YHIIUTPAJI-a Be3aHa 3a TyMauere 4iaHoBa 11(2)
u VII(1) Bbyjopiuike koHBeHmje" Ap6umpasica, 2008, 6p. 5, cTp. 9-19.
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3aBpuieTak nocrynka (Making of Award and Termination of Proceedings); IlpaBHa
Cpe/iCTBA MPOTHUB apbuTpaxkHe oayyke (Recourse Against Award) u [IpusHame 1
M3BpIIIeHe apOUTPaKHUX ofiIyKa (Recognition and Enforcement of Awards).*°

Mopen-3akoHa UNCITRAL-a noHyzHO je KOHKpeTHa IpaBUJ/a 0 II0jMOBUMA U
JebUHMIIMjaMa ¥ OKBUPUMa TProBUHCKE apOUTpaKe, MOKpeTawy apOUTpaxe,
apOUTpaXXHOM YroBOpY, HMMeHOBawmy W u3ysehy apb6buTapa, HaJJeXKHOCTH
apOUTPaXKHOT Cy/ia U CIPOBOhey apOUTPaXKHOT MOCTYIIKA, JOHOIIEHY OAJYKe, Kao
U O MOHUIITEHY apOUTpaKHe OJJIYKE, Tj. lheHOM NpU3HABakby U HU3BPLIEHY.
[IpumapHu 1u/b AoHolewa Mogen-sakoHa UNCITRAL-a ornegao ce y uspaau
jacHUX W cBeoOyxBaTHHX MpaBWJa Koja 6M ofipa3uja KOHKPETHE U MOJlepHe
CTaHZap/e 32 MehyHapoJHY TPrOBUHCKY apOUTPAKY, a KOjy 6M MOTJIU /1a IPUXBATe
Pa3/IMYUTH EKOHOMCKH M TIPAaBHU CUCTeMH Y cBeTy.!! BakHo je HaBecTH Aa Moges-
3aKOH MPOMOBHILIE jayare ayTOHOMHUje BOJbE CTpPAaHAKA, MUHUMaJIHU Opoj
UMIIepaTUBHHUX 0/ipeiaba v Mo6oJ/bllIatbe MOTYNHOCTH U3BPLIEHha apOUTPAKHUX
OAJIyKa Y HHOCTpPaHCTBY. HapouuTo je you/buB ibepasHU KapaKTep Y MHOTUM
ofipei6aMa KojrMa ce rapaHTyje ayTOHOMHja cTpaHaka.'? U mopej Tora IITo ce paju
0 MOJZlesI-3aKOHY, OH je 0f, cTpaHe [eHepasiHe CKyNIUTHHe Yje[nmbeHUX HalHja
U3PUYUTO NpenopydyeH Jp)kaBaMa 4iaHMLaMa, Ia U OHHMMa Koje TO HUCY, jep
006jeiubyje v yHanpehyje apouTpakHe CTaHAAP/E OCTBapeHe y IPyTMM U3BOpHUMaA
TnpaBa Koju cy 6uiu y3op 3a caM Mogeit. Takohe, Moges-3akoH 0f caMor HacTaHKa
yKUBa NOAPLIKY MehyHapoJHUX LeHTapa pUHAHCUjcke MOhU U MehyHapoAHUX
¢uHaHCUjcKuX opraHu3anyja. Mako ce He pajsiv o MehyHapOJHOM YyroBOpY, HETO O
MO/leJsI-3aKOHY, CTelleH NpuxBaTawa ce noBehaBa, jep je MO3HAT MHTepec 3a
yHUUKAIU]y y 0BOM IoMeHY. Kao /10ka3 u3HeceHe TBP/He MOXKEMO HAaBECTH [1a je
npod. MutpoBuh, kao npesceaBajyhu rpyme Koja je npumnpemMasna TEKCT 3aKOHA O
apoutpaxu Penybsuke Cpbuje, ogaydyjyhe yTunao Ha To jJa ce Moje-3akoH
MPUXBATH Kao OCHOBA 3a HeroBy uspaay.’> Mojiesi-3aKoH Mpe/icTaB/ba jeJjaH of
HajnpuxBaheHUjUX U HAjBAKHUjUX H3BOpa NpaBa MehyHapojHe TProBUHCKE
apbutpaxe. PesieBaHTHO je HamtacuTH ja cy Ao 2017. roaune 74 apxase u 104

1033 morpebe oBor pazsa kopuinhed je Tekct Mogen-3akona YHIIMUTPAJI-a y npeBoay Maje
CranuBykoBuh. Maja CranuBykoBuh, MehyHapodHa apbumpadica: ca 00abpaHum npuao3uma,
Ciy»x6eHu riacHUK, beorpag, 2013, ctp. 303-324.

1 Munagauu Ilejak, ,ApOUTpaXKHO pellaBakbe MPUBPEAHUX CIIOPOBA y CBeT/Iy Mojes-3aKkoHa
YHUUTPAJI-a", [Ipasgo - meopuja u npakca, Bo.1. 30, 6p. 4-6, 2013, cTp. 18.

12 Carl-August Fleischhauer, ,UNCITRAL Model Law on International Commercial Arbitration®, op.
cit, p. 19.

3 Becna Pakuh Bogunenuh, [IponiecHu y30pu U cyncuvjapHu U3BOPU apGUTPaXKHOT NpaBa
Cp6uje V: BecHa Pakuh Boaunenuh, T'amo KuexeBuh (ypc), Liber Amicorum /Jjo6pocas
Mumpoeuh, Crno/pHOTproBUHCKa apbuTpaxa npu Ilpuspegoj komopu Cpbuje; IpaBHU
dakynTeT YHUBep3uTeTa YHHOH; C1yx6eHH I1acHUK, beorpag, 2007, ctp. 500.
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IpaBHA CUCTeMa 3aCHOBAJIM CBOje 3aKOHe 0O apbuTpaxku Ha Moges-3akoHy, a
3HayajaH 6poj Ap»KaBa ra je ¥ ycBojuo.'* AHaJM30M JIeTHC/IaTHRE Y YIIOPeJHOM
3aKOHO/IaBCTBY M3abpaHUX €BPOICKUX 3eMasba YTBPAHUNe ce KOJUKHU je YTHUIA]
Mo/e/1-3aK0Ha Ha pa3Boj MpaBHe pery/aTUBe U3 06J1acTU apoUTpaxke Ha opeheHa
Hal[MOHA/JIHA 3aKOHO/ABCTBA. 3a MOTpebe OBOT HCTpaXkMBamwa ofabpaHa Cy
HallMOHaJ/IHa 3aKoHoAaBcTBa Hemauke, EHrnecke, Utanuje, Mahapcke u @paniycke.

Hemauka

Ce 10 kpaja XX Beka apOUTpaXKHU NMocTynuu y HeMaukoj ofBujaiu cy ce no
oapenbama 3akoHa cauumeHor 1877. roguHe. OBaj 3aKoH je ¥ M0 06UMY U 1O
CTPYKTYpH OHO CKpOMaH jep HpUMe MHOra pejieBaHTHA NHUTamwa HUCY 6ua
perynucaHa. [Ipenir3Huje, apOUTpaXKHU NOCTYNAK OHO je perysucaH ca yKymnHo 24
naparpada, oj yera je yKynHo 9 pery/ucano KOHCTUTyHCakbe apOUTPaXKHOT CyAa, a
¥ apOUTpaXKHU TOCTYIaK 61O je pery/ucaH Takohe ca 9 maparpada.l> Hegocranu
Ccy npeBa3uheHM OHOIIeHmeM HOBOT 3aKoHa 0 apouTtpaxu 1998. roavHe, KojuM je
M3BpllieHa KOMILJIETHA PeBU3Hja IPETXOJHOT 3aK0Ha, U TO Y CKJIaZly Ca CaBpeMeHUM
norpe6aMa apouTpaxHor npasa. OcHOBHa cBpxa pedopMe 61JIa je MOlepHU3aLMja
HEMAYKOT apOUTPaKHOT ITpaBa U nobosbliiatbe MehyHapoaHe nosuiyje Hemauke,
Kao aJileKBaTHUjer MecTa 3a Boheme apOUTpPaKHUX MocTynaka. HoBu 3akoH ce
HajJa3u y OKBMpY mnponuca Koju ypeDhyjy rpabaHcku cyAacku mnocTynak, a
cucreMaTu3oBaH je y Kibury 10 (§§ 1025-1066) 3akoHMKa 0 TADHAYHOM MOCTYNKY
(uem. Zivilprozessordnung). OBaj 3aKoH y BeJIMKOj MePU cJieJiyd pelierma Mopes-
3aKOHA KaKo 0 CTPYKTYPH, TAKO U 10 je3UKY U CaApKUHU pellewa.'® Y norneny
I0jMa M CafipXKMHE apOUTPaXKHOT ClIopa3yMa, HEMAyKU apOUTPaXKHU 3aKOH Y
HIOTIYHOCTH CJiefin pemerbe Moaes-3akoHa UNCITRAL-a. Y HemaukoM npaBy dpopma
CIIOpa3yMa 0 apOUTpaKK MOpa OUTH TMCMEHa, C TUM /1a je HeMauKH aKTyeJIHU 3aKOH
0 apbUTpaku 3Havaj popMme y61a:KMO0, U MYHOBAKHUM Ce CMaTpa CBAKU CIIOpPa3yM
KOjH je BUZI/bUB Ha OCHOBY 61JI0 Koje GopMe KOMyHHUKaLMje CTpaHaKa, HIp. yTeM
dakca miam umejna (§ 1031). OcuM Tora, HeMayKd 3aKOH O ApOUTPAKH je
NojeJHOCTaBUO 3axTeB NHcMeHe (GopMe, Te Kao INyHOBaXKHe NpHUXBaTa U
apbuTpaxkHe criopasyMe KOjU Cy CacTaBHH Jie0 OMILITHX YCJI0Ba 0C/I0Bakba Ha Koja
Cy ce CTpaHe y CBOM YTroBOpY 1103BaJle U Ha Taj HAYMH UX YYMHUJIE CACTAaBHUM /leJIOM

14 Adam Bodc, ,Remarks on the New Hungarian Act on Arbitration from a Historical-comparative
Perspective®, op. cit,, p. 169.

> Musiena [letposuh, Hemauko npaBo o MehyHapoHoj Tpropaukoj ap6utpaxi. ¥: Jlobpocas
MuTpoguh (yp.), MehyHapodHa mpzosuHcka apbumpasica: cmpaHa npasa u 3akoHu (ctp. 75-90),
Cayx6eHu riacHuK, beorpaz, 1996, cTp. 78.

16 Torsten Lorcher, Arbitration in Germany. In: Torsten Lorcher, Guy Pendell and Jeremy Wilson
(eds), GMS Guide to Arbitration - Vol. 1. (pp. 367-387), CMS Legal Services EEIG, 2012, p. 369.
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yrosopa (§1031, ctaB 4). Hcra peluera npegBubeHa cy U 4iaHoM 6, cTaB 2, 3, u 4
Mogesn-3akoHa. Takobe, ciopasyM o ap6UTpaxH je He3aBUCaH Y OAHOCY Ha OCHOBHU
yroBop (us1aH 1040, ctaB 1 3akoHHKa 0 MTAPHUYHOM MOCTYMNKY U 4jaH 16, ctaB 1
Mogen-3akoHa). HoBuHy mnpejcTaB/ba TO Ja Cy 3axTeBU KOMIpOMMCA U
KOMIIPOMHUCOpPHe KJay3yJie 0cJ1ab/beHH Y 0JHOCY Ha Mozies-3aKoH 3aTo LITO ce
Npr3Haje ¥ MOTYRHOCT NpeTnocTaBKe npehyTHe caracHOCTH cTpaHke (wiad 1031,
ctaB 2). KoHcTUTyMCaby apOuTpakHOT TpubOyHala U apbuTpuMa nocsehena je
riaBa 3 3aKoHMUKA 0 mapHUYHOM nocTynky (§§ 1034-1039). U360p apbuTapa je
pelleH HAa yo6W4ajeHH HAaYMH, a IOHOBJ/bEHA je paHHja ofpeaba Koja je 6uia Uy
CTapoM 3aKOHY I10 K0joj, KaJja apOUTPaXKHU CIIOpasyM npesiBuha HeKe IPUBUIETH]E
3a jeZIHy CTPAHKY IPHUJIMKOM 06pa30oBamma apOUTPAKHOT Beha, Ipyra CTpaHKa MOXKe
Jia ce 06paTH CyLy U Jla 3aXTeBa /la OH OApe iy apObuTpa UM J1a TO YYUHH Apyrayuje
HETO IIITO je IOTOBOPEHO CrIOpa3yMoM cTpaHaka (wiaH 1034, ctas 2). Ogpenode Koje
ce TU4y apOUTpaXKHOT NOCTYIKA Cy TOTOBO Y LieJIMHHU Npey3eTe U3 Moze-3aKkoHa
UNCITRAL-a. JequHo y ciy4ajy fia CTpaHKe HUCY ofipeJiu/ie Koje npaBo he 6UTH
MepoJaBHO 3a meritum, ofJIy4rBame Ipejlasd Ha apOUTpa:KHU TpUOyHas Koju he
IPUMEHUTH NIPABO OHe Jp:KaBe ca KOjoM je CIIOPHU OFHOC y Hajosrxoj Be3u. C Apyre
cTpaHe, Mozies1-3aK0H Y OBOM C/Iy4ajy oApea60M uiaHa 28, ctaB 2 npeiBuba ja he
ce y TOM CJly4yajy TPUMEHUTH IPaBoO Ha Koje ynyhyjy npaBusa o Cykoby 3aKoHa 3a
Koja ap6UTpaXHU TpUOyHas Gy/ie cMaTpao Aa ce MOry IPUMEHUTH. Y HeMauyKoM
IpaBy je HAPOUUTO BAXKHO ofpehuBame MecTa apOUTpaxKe, 3aTO IITO je Y HOBOM
3aKOHY YCBOjeH NPUHLUI TePUTOPHUjaJTHOCTH, IITO NOAPa3yMeBa Jja Ce 0 MeCTy
oZApebyje mprMeHa IpaBuJia apOUTPAXKHOT NOCTYNKA U IOHULITEHA apOUTPAKHE
opnyke. HoBuHa y onHocy Ha Mogen-3akoH UNCITRAL-a jecte To 11TO Cy ap6UTpH
oBJIalNeH! J1a HeNoCpeJHO YYeCTBYjy Y IPaBHUM pajitbaMa, Kao U Ja 0CTaB/bajy
NUTama y TOKY caMor noctynka. [lopef Tora, HeuiTo mupe cy ob6paheHa U nuTama
NpUBpEMeHUX Mepa 06e36ehera.l” [IpaBuIio Jja npuBpeMeHe Mepe o6e36eherba y
apOUTpaXKHOM MNOCTYNKY ofpehyje apOuTpakHU cyj NpefCcTaB/ba jefHY Of
KpPYIHUjUX HOBMHA KOja je YHeTa [0/, yTUlajeM oApeaba uwiaHa 17 Moges-3akoHa
UNCITRAL-3, jep je mpe JoHOLIIeHa HOBOT 3aKOHA 32 OBO NMUTakbe 610 UCK/bYYUBO
HaJ/1exaH ApxaBHHU cyz. [I[puBpeMeHe Mepe MOTy ce ofpehuBaTH caMo Ha 3axTeB
3aMHTepecoBaHe CTPaHKe, HUKAKO 10 CIY»KOeHOj Jy>KHOCTHU. O ’bMMa apOUTpaXKHU
CyA, OJJIydyje Ha OCHOBY AMCKpelnuoHor oBiaimhemwa. Ofpenbe koje ce THUUy
NOHUILTAja apOUTpakHe OJJIyKe MpolucaHe cy y okBupy § 1059 3akoHa o
IIaPHUYHOM IIOCTYIIKY, UHCIMpHCcaHe Moge-3akoHOM. Pa3i031 Ha Koje ce CTpaHKa
MOXKe 1103BaTH Y CBOM 3axTeBY 3a [IOHHUIITEHe apOUTPaXKHe OZJIyKe Y LieJIMHU CY
npeyseTu U3 Mogen-3akoHa. [Ipenu3nuje, U3 oapeou wiaHa 34 KoJ Kora cy
pa3/1031 3a IOHUILITeHe apOUTPaKHE O/I/IyKe UAEHTUYHU Pa3/io31Ma 3a ofi6ujambe
NpY3Haba U U3Bplleba CTpaHe apOUTpaKkHe oflIyKe NpeABubeHuM byjopiikom

7 Muoppar Tpajkosuh, ,MehyHapoaHo ap6utpaskHo mpaso, op. cit., ctp. 177.
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KOHBEHLMjOM O IPU3Hakby W U3BpILUEkY CTPaHUX apOUTPaKHUX oAJ1yKa u3 1958.
roguHe. OBa npaBuJa ce MpUMemYjy He caMo IpeMa OAJIyKaMa Koje mpHuIajajy
JpkaBaMa notnucHuLaMa KoHBeHIyje, Hero npeMa CBUM OJi/IyKaMa Koje Cy IoHeJIe
ap6utpaxke BaH TepuTopuja Hemauke.!® [IpaBuia apGUTPaKHOT MOCTYIKA
3aCHOBaHa Ha MehyHapoAHO MPU3HATHUM, U Y MPAKCU MOTBpheHUM, NpaBUInMa
Mogen-3aKoHa CBaKako cy JonprHesa Aa ce Hemauka cBe demthe 61pa kao MecTo
3a Bohemwe apOUTpaKHUX NOCTYNAKa U Y MehyHapoJHUM TProBauKUM CIIOPOBUMA.

Enrnecka

Ap6uUTpaka, Kao HAaYMH pelllaBamba TProBauKUX CIOPoBa, y EHreckoj je Beoma
pa3BHjeHa, a mapaJsieJiHO ca CYICKUM CUCTEMOM MOCTOjY BUILIE Off BECTA FOJMHA.
Beoma fiyra Tpajiuiidja yka3syje Ha BEJMKO UCKYCTBO y pelllaBaky Kako JoMahux
Tako U MehyHapoJHUX TProBaukux croposa. HajHoBuja eTama MofepHHU3aLuje
apOUTPAKHOT MpaBa NpeJICTaB/ba JOHOLIEke 3aK0Ha 0 apouTpaku 1996. ronvHe
(Arbitration Act). [lpe foHoIIema OBOI 3aKOHA MOCTOjaJo je BUIlle 3aKOHCKHUX
TEKCTOBA KOjU Cy Ce CMemhUBaJIU ¥ Ay:KeM nepoay. Mehy HajsakHuje yopajajy ce
Arbitration Act u3 1950. rogune, Arbitration Act us 1975, u Arbitration Act u3 1979.
roauHe.!? [laBHa usieMa Koja je JIoOMHHKUpasia y pacpaBy MPUJIUKOM JJOHOIIEeha
HOBOT 3aKOHA 0 apOUTpaXKK O6UJIa je - Aa i ce MoJe/1-3aKOH MOXKe IPUXBATUTH Y
[leJIMHU Kao JoMahul 3aKOH Wjiv 6 Tpebaso MmpeysrMaTH CaMO HEKa HheroBa
peuiewsa? Y Ty cBpxy cnenujanHo je ¢opMupaHa Komucuja (enri. Department
Advisory Committee on Arbitration) koja je o6jaBu/a NpBU pafHU JOKYMEHT O
HEONxXOoJHUM MoauduKanujama 3akoHa 1987. roguHe. CaBeTOaBHO Ofie/beHhE
KomuTeTra 3a ap6utpaxy 1989. ropuHe, kojuMm je mpeacefaBao Lord Mustill,
Ipernopyyro je Aa 6U eHIVIECKO NPaBO TPebao MOCTAaBUTH Y jelaH JIMTYYKU
NOpEe/aK, U3paKeH J0BOJbHO jaCHUM je3UKOM U ocsio60heH popMaiHOCTH Kako 6U
610 J1aKo pa3yMJbUB U JIAUKY, U KaKo 61 Tpebasio 0OCUTYpaTH, KOJIUKO je To Moryhe,
Jla MMa UCTy CTPYKTYPY U je3uK Kao U Mozes-3akoH.2’ Ha ocHOBy mpuMezaba Ha
pajHu JoKyMeHT 3akoHa, Komucuja je 1989. roguHe caurHM/Ia HOBU TEKCT 3aKOHA
3a Enrnecky u Mpcky, ¢ iu/beM Jia ce mOMUpe NMpaBuJia UCAHOT NpaBa U common
law-a. Tlpu ToMe je UMasa y BUAY U 3aXTeB Jja 3aKOH Ca/ipKU MCTa MpaBuJa 3a
HalMoHa/IHe U MehyHapoHe apouTpaxe. OBa TeHAeHIHja je MoceGHO HaIvIalleHa

18 Felix Weinacht, ,Enforcement of Annulled Foreign Arbitral Awards in Germany*, Journal of
International Arbitration, vol. 19, no. 1, 2002, p. 319.

19 Musnena [letpoBuh, Exriecko nmpaBo o MmehyHapozHoj TproBuHckoj ap6utpaxu. ¥: Jo6pocas
Murposuh (yp.), MehyHapodHa mpzosuHcka apbumpaxca: cmpaHa npasa u 3akoxu (ctp. 7-29),
Ciy»x6eHH riiacHUK, beorpaz, 1996, ctp. 7.

20 Jonathan Hill, ,Some private international law aspects of the Arbitration Act 1996 International
& Comparative Law Quarterly, vol. 46, no. 2, 1997, pp. 275.
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nocae 3akbydewa Crnopasyma u3 MacTpuxTa 4Mju 4JaH 6 MHCUCTHpA Ha
MCTOBETHOM TpeTMaHy JoMmaher W cTpaHor mpaBHOT cyb6jekra.’! Komwucuja je
cMatpasa aa Mogesn-3akoH UNCITRAL-a He 61 TpebaJio a 6ye y30p 3a IpUIpeMy
HOBor 3aKoHa 0 apbuTpaxu. Kao jegan of passiora 3a oBakaBs U36op, Komucuja je
HaBeJia Jia ce Mo/ie/1-3aK0H OZIHOCHU CaMO Ha MehyHapO/IHY TProBayKy apOUTPaXKY,
Te 61 HEeroBO yCBajame Mopa3yMeBaJio Ja 3a YHyTpallibe CIopoBe y EHI/ecKoj
Tpeba Jla OCTOjU HEKU MocebaH pexxuM. Y3 To, TBpAWJA je Aa cy Hauesia Moges-
3aKOHA BeoMa pasJiIMuUTa 0/ ocTojehux MpaBHUX MPUHIUIA Y EHIJIECKOM MPABY;,
Te 64 I0jaBa OBOT 3aKOHA MOIVIA Jla M3a30Be nopeMehaje y MpaBHOM CHUCTEMY,
YKJby4dyjyhn Kao mociefuny W AMCA0Kauujy Mecta apbutpaxke. Kao mpumep
peniera Mogen-3akoHa UNCITRAL-a koju He 64 0Air0Bapao eHIJIECKOM CUCTEMY,
KoMucuja quTrpa HemocTojame 6110 KAaKBOT NpaBa Ha Xkasiby, ITO MOXKe BOJUTH
Ka ryOUTKY MOC/IE/[Hhe HEOTIXO/JHE 3AIITHTE CTPAHAKA, HAMETay PUTHAHUX POKOBA
y TOKy IOCTYIKa, IITO NMoBehaBa IIaHCy Aa ce Npouegypa yop3a U Kaja Huje
notpe6HO UTA, U3BellTaj KOMUCHje U3a3Bao je peaKiyjy 3BaHUYHUX U IPUBATHHUX
NPaBHUX YPY>KeHa, Kao K UH/IMBU/IyaTHUX NPaBHKUKA U apouTapa. Ctora je 1990.
rojlvHe J01LJIO J10 06jaB/buBamwa HedpopmasHor [Ipesasiora 3akoHa (eHr. Bill), a
3aTHM je 06jaBsbeH U Consultation Paper Koju je ”HKOpropupao npeTxoaHu [Ipezasior
3aKOHa Y MOHYANO BeJIMKU OpOj AeTa/bHUX KOMeHTapa KJay3ysia u3 6yayher 3akoHa.
Y nocnenwoj BapujanTu [lpeasora 3akoHa Komucuja je objaBuiia 1ju/beBe CBOje
ap6utpaxkHe pedopMe, Koja ce OIJiefia y CTBapamby apbUTpaKHOT IpaBa Koje he
OUTH NPUXBAT/bUBO U PAa3yMJ/bHBO 33 CBE OHE KOjH XeJIe /1a I'a KOPUCTE, Y YHOLIEHY
M3MeHa y nocrojehu cucreM Koje he 06e36eAUTH Gp)Ke pelllaBame CIIOpPOBa U
CMalbUTH TPOILKOBE, U oBehare ayTOHOMUje apOUTpaKe KPO3 jayatbe akTUBHE
yJore CcTpaHaka, NoBehaBawy oOBJallhewa apbuTapa U pPECTPUKTHUBHOM
aHra)XoBamy CyA0Ba. YIpKOC ToMe 1ITO je KoMucHja, Koja je ocHOBaHa Aa OAJy4Yd
Jla 11 HOB 3aKOH 0 apOUTpaxKu Tpeba Aa cield pelerwa U3 Mojen-3akoHa, y3
a/leKBaTHa o6jallhera 01011 Ia 0Baj 3aKOH KOPUCTH Kao y30p, Mojiesi-3aKoH je
UIIaK MOCAYXKHO0 Kao y30p, IITO Ce BUAU U3 MojeJUHUX ofipeaba Arbitration Act-a
u3 1996. roguue. Ha mpumep, y 3akoHy o apoutpaxu u3 1996. roguHe cToju Aa He
NI0CTOjY NOTpeba /la CTpaHKe NOTHHILIY GUJI0 KOjU CIopa3yM U3 3aK0Ha, yKJ/by4yjyhu
U apOUTpPaXXHU CIOpa3yM, a LITO je U3PUYUTHU 3axTeB Moges-3akoHa. Takobe,
ayTOHOMMja BOJbe CTPAHAKA, Tj. CJIOOO/IE CTPAHAKA [J]a Ce CaMe OMpe/IesbYjy 32 HAUUH
pellaBama cnopa, y Mojes-3akoHy je HarsalleHa, a U y eHIVIECKOM 3aKOHY O
apOUTpaky JlaTa je BeJIMKa ayTOHOMUja BoJbY CTpaHaka. HoBUHe Koje J0HOCH OBaj
3aKOH, a 0/ HApOUMUTOr 3HaYaja, Cy: YKuJame pasjvke u3Mehy gomahux u
MehyHapoAHUX apOUTpaXKa, AONyHa IpaBUJIa O JIETUCIIEHLUjY, jaCHe IPaHULIE 110J/ba
nprMeHe 3aKOHa, jacHa HJeHTH(HUKALMja MaHAATOPHUX M HEMaHJATOPHHUX

2 Mapwuja CaMa, Joxked CasiMa, ,YcarianiaBarbe HallMOHaTHUX 3aKOHO/IaBCTaBa 0 apbUTparkaMa ca
MehyHapoJHUM MoJiesIMa 3aKoHa', [Ipaso — meopuja u npakca, Boa. 15, 6p. 1, 1998, ctp. 36-37.
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IpaBuJia v 3aKOHCKaA TPaBUJIa 0 OJpehrBarby MepoaBHOT IpaBa 3a MEPUTYM CIIOpa.
Tako HIp. oapen6oM 4iaHa 46 ctaB 1, 3aKoH jacHO /103BOJbaBa CTpPaHKaMa Jia
usabepy lex mercatoria kao MepoZiaBHa IPaBUJIa 3a pelllebe MepyUTyMa ClIopa, UJIH
Jia OBJIacTe TpUOYHas Aa oAJy4yje Kao amiable compositeur, 1ITO je y Ckaay ca
oApenb6ama uiaHa 28 Moges-3akoHa. EHr/iecky 3akoHOAaBal, U/ie U KOpak Ja/be
npeBubajyhu caHkiuje 3a mpomnycre TpubyHasa. Je[HO O/l HAajBAXKHUjUX MMUTakkha
3a CTpaHKe y MehyHapoAHUM apOUTpa)KHUM IOCTYNLMMA jecTe apOUTpaKHU
NOCTYNAaK, OJHOCHO Y KOjoj MepHU CyZJ0BU MOTY OGUTH Jle0 mera. Y 0BoM NOIyiefy
3akoH o0 ap6uTtpaxu EHrnecke npatu meMy Moges-3akoHa, OAHOCHO TPEIU3HO
JeduHuILe 03BO/bEH 0OUM CY/CKe HHTEPBEHIIUj€E, OHOCHO, IpeMa o pe6H WiaHa
1 () cyn Moxke MHTEPBEHUCATH CaMO KaJia je TO MpeJBUhEeHO OBUM 3aKOHOM.
WpeHTHUYHA MOTYRHOCT Cy[icKe MHTepBeHIMje IPONMCaHa je oApeA00M YIaHa 5
Mojen-3akoHa.”? TpajkoBuh HaBOAM [Ja je 3aCTYIUbeHO MHUILbEHE Ja Ce Y
npuxBaTalby Mojies-3aK0Ha MILJIO OFPAaHUYEHO U3 MOJUTHUYKUX U UCTOPHjCKUX
passiora, 3aTo mTo je EHIIecKa, HajcTapuja 3eM/ba ca apOUTPAXKOM, C TIPABOM
»KeJieJia Jja cadyyBa TPAJULHjy U OPUTHHAHOCT HEKHX CBOjUX peliersa.” Tako, HIp.,
y nmoriely UMeHOBamwa U u3yseha apobutapa, 3aKoH 0 abuTpaku us 1996. rogune
JIOHOCH U noceGHe HOBMHe. HanMe, cTpaHKe cy cl1060/He Jja ce cropasymMmejy o
IOCTYNKY 3a HMMeHOBarbe apOuTpa WM apbuTapa, yK/bY4Yyjyhw mHOCTymak
MMeHOBamwa NpejceJHUKa TpUOyHaIa WK umpire. YKOJIUKO TakaB CIIOpa3yM He
nocroju, npuMeHuhe ce ofpenbe unaHa 16, ctaB 1 u 2, ofHOcHO cyj he
MHTepBEHUCATH KaJia I0CTOje NPONYCTH Yy UMeHOBamwy, C TUM Ja he npu Tome
NOLITOBATH CNOpa3yM CTpaHaKa y norjejy kBaaudukanuje apoéurtapa. Takobe, y
oApeheHnM ciyvajeBUMa CyJ MOXKe U IOHULITUTH UMeHOoBame ap6uTapa. [Ipu ToMe,
eHIVIECKU 3aKOHOZaBal, He MpeLu31pa U3 KOjUX pas/iora TO MoXe OUTH yUUIbEHO,
Hero CyZly 0CTaB/ba JUCKpPELMOHO NIPaBo /ia 0 TOMe OAJ1y4U. BaxkHO je HaracuTH ja
ce HeJ0OCTAaTaK NPaBHUX M3BOpa Ha OBOM IOJpPYyYjy oryiefia U y TOMe LITO HUCY
IpUMembUBaHU Ha TEPUTOPUjU LeJor YjeinuwmeHor Kpa/beBCcTBa, HEro camo y
NOjeIHHUM HEroBUM JeJIOBUMa, 360I HUCTOPHUjCKUX U JApYyrux passora. OBaj
npo6JieM HUje y NOTIYHOCTH peBasuleH JOHOLIeheM HOBOT 3aK0Ha, a/lv je 3HAaTHO
CMambeH 3aTO LITO Ce FeroBa BaXKHOCT He IpoTeXe jeAnHO Ha LIIKoTCKy, Koja je kao
HalMOHA/HY 3aKOH 0 apOUTPa X NIPUXBATHIIA pellera Mogen-3akoHa.

22 Guy Pendell, David Bridge, Arbitration in England and Wales In: Torsten Lorcher, Guy Pendell
and Jeremy Wilson (eds), GMS Guide to Arbitration - Vol. I (pp. 297-327), CMS Legal Services
EEIG, 2012, p. 317.

2 Muogpar TpajkoBuh, KapakTepucTuke eHIJIECKOT apOUTPaXKHOT mpaBa. ¥: MehyHapodHa
npuspedHa apbumpaxca: cmarbe u nepcnekmuse (ctp. 148-155), Crno/bHOTProBUHCKA
apbuTpaxa npH NpUBpeHOj KoMopH JyrociaBuje, beorpag, 1997, ctp. 149-154.

2 Muoppar Tpajkosuh,,MehyHapoHo ap6uTpakHo mpago”, op. cit., cTp. 163.
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Urtanuja

UTtanuja npunazia pa3ByjeHUM 3eM/baMa Koje MMajy TPaAULUjy U UCKYCTBO ca
apOUTPaXKOM, a1 HUje UMaJia ocebGaH 3aK0H 0 apOoUuTpaku. MaTepuja ap6uTpaxe
6uJa je perysrMcaHa 3aKOHHKOM 0 rpahaHckoM nocTynky u3 1940. roavHe (WIaHOBU
806-831). Oxpen6e oBor 3akoHa IPBU MYT Cy MekbaHe 3akOHOM 0Op. 28, 1983. roauHe.
Y oBUM M3MeHaMa NOTBpPHEHO je Hayeso 06aBe3HOCTU apOUTpaKHE OAJIyKE U
JIOTYLITEHO je JIMLMMA KOjU HUCY UTAMjaHCKU JIpXKaBJ/baHU Jia Oyy apOUTpH Y
criopy. Ul mopesi HaBeJileHUX HOBHUHA pery/ucame apbUTpaxke 3a0CTajaso je 3a
MPOrPECOM JIPyTHX 3eMaJba, HAPOUHUTO Y MoIviely MehyHapoiHe apouTpae.”> MHoOro
peJsieBaHTHUje U3MeHE YCBOjeHe cy y 3akoHy 6p. 25 of 5. janyapa 1994. roauHe.
H3meHe cy ce ogHOCK/Ie Ha MehyHapoHY apOUTPaKy, /I He U Ha apOUTpaxy irituale
(3BaHe jou libea wunu impropric). [lpema ofpesf6aMa oBor 3akoHa apOUTpaxka ce
cMaTpa MehyHapOAHOM YKOJHMKO HajMale jeJHa YrOBOpHA CTpPaHa MMa CBOje
ceauiiTe BaH UTanuje, nv NpeTeKHU [Ie0 TProBavKUX 06aBe3a Tpeba /ja ce UCIyHH
BaH UTtasyje, IUTO 3HAYM [Jla je UTAJINjaHCKO 3aKOHOJABCTBO YCBOjUJIO pellera
6/11cko Moge-3akony (wiaH 13).26 Cieneha pepopma yenenuia je 2006. roguxe y
3akoHy 6p. 40, mpenusHuje y 3akoHy o mapHU4YHOM noctynky (Code of Civil
Procedure), kwura 1V, ywianosu 806-840. Pepopma u3 2006. roanHe npescTaBba
no6oJbllakhe CBUX MPETXOAHUX Ofipeiaba 0 apOUTPAXKHUM MOCTYIIMMA, a HbeH L[U/b
610 je /1a ce MPOMOBHUIIIE U 1060JbIIA TPUGETaBahe APOUTPAKU KA0 aTPAKTUBHO]
aJTepHAaTHBU pEeJOBHUM CYACKMM MOCTynuuMa. MebhyHapoaHe ap6utpaxe
perysucaHe cy oapea6aMa Baxehrnx MehyHapoJHUX Hponuca Koje cy usabpase
CTpaHe, jep HUje/Ha ocebHa o/[pe/16a HUje npeABuheHa 3akoHOM. MehyTuMm, Kaja
je cemumTe apbuTpaKe M3BaH Utanuje wim ce npecyna aocyhyje uspan Urtanwje, a
IPU3HABAbE U U3BpILEeE je ToTpebHo y UTanuju, Mory ce mo3uBaTtH Ha ofpeheHe
oApen6e 3akoHa. Y TakBOM C/y4ajy, apbuTpaxa he ce cMatpatu MehyHapoZHOM.
CTpaHe UMajy paBo Ha jeJHaK TPETMaH 0J] CTpaHe apOUTPaKHOT CyJja U Mopa UM
ce laTU MOTYRHOCT Jia TMO/IHECY CBOje 3aXTeBe U Aa OyAy cac/ayllaHe MoJ UCTUM
yciaoBuMa. [loBpesia oBOr MpPUHIMIIA jeCTe OCHOB 33 NMOHUILITEHE OJJVKE, LITO
Npe/icTaB/ba U jeJ]aH 0/] pa3Jiora 3a o/i0Hjatbe MPU3HaKha U U3BPILIeHa apOUTPAKHUX
oAJlyKa 1o ofpej6aMa 4yiaHa 36 Moges-3akoHa. Ofpesi6e Koje MPONUCYyjy 06/IMK
apbuTpaxHOT criopadyMa (wiaHoBH 807 v 808) vTaMjaHCKOT 3aKOHUKA, UAEHTHYHE
Cy Kao ¥ ofipef6a yaaHa 6 Mojes-3aKOHA KOjOM je peryJiMcaHa oBa MaTepuja.
[Ipenu3Hyje, cnopasyM 0 apOUTPaXKU MOKE OUTH Y 00JIMKY KJay3yJie Y OKBUPY
yroBOpa WM CaMOCTAJTHOT criopa3yMa. Y 06a ciiy4aja, ciopasyM o apOuTpakul Tpeba
Jia 6yze y nricaHoj ¢opMu U Tpeba jacHo Jia oApeAd peAMeT KOju ce MOAHOCH Ha
apOUTpaXy, MaKo 3aKOHO/ABAll HaBOJH Ja he cropa3yM GUTH HUIITABaH YKOJIUKO

% Ibid., cTp. 183.

26 Mauro Rubino Sammartano, “New International Arbitration Legislation in Italy*, Journal of
International Arbitration, 1994, vol. 11, br. 3, pp. 77-78.
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HUje nycaH. 3aKOHUK He 3axXTeBa Jia Criopa3yM 6y/ie caZip:kaH y jelHOM JJOKYMEHTY.
[Ipema ToMe, ciopa3yM Moxe Jia IPOUCTEKHE U3 pa3MeHe NMcaMa, Tejlerpama, e-
NopyKa MNOTHMCAHUX eJEKTPOHCKUM MOTIMCOM, ¥ KOMYHUKALUjU NyTeM TeJle-
IITaMNnava uiM TesedakcoM. Y ciayyajy Aa je Kjaaysy/a o apoUTpaxu yrpaheHa y
OILITe yC/I0BE M0C/I0Bakha je/IHe CTPaHe, CTPaHKe MOpPajy eKCIVIMLUTHO IOTBPAUTH
Uy nucMeHoj opmu. MehyTuM, 0Baj 3axTeB je ybs1axeH y MehyHapOAHO] apOUTPaKU
TAaKO Jla Ce apbUTpakHa KJlay3yJla caJjpKaHa y OIIITHM YCI0BUMA 0CJI0Baka, UIH
y CTaHJAapAHOM 00JIMKY, CMaTpa Ba/baHOM YakK U 6e3 U3pHUYUTe NMCMeHe NOTBpJe
cTpaHaka. CTpaHKaMa je ocTaB/beHa MOTyhHOCT Ja ce J0roBapajy oko u3bopa
apbuTpa/ap6uTapa, mpaBu/a NOCTYIKA, CEAUIITA apOUTPaXke, MEPOIABHOT TpPaBa.
Takobe, fp>kaBHU CyZ,0BU He MOTY Jla UHTEPBEHHUILY y apO6UTPaXKHOM HNOCTYIKY
YKOJIMKO TO HUje U3pUUYUTO NpeaBubheHo camum 3akoHoM. Pedopme uz 2006. rogune
IpY:KuJie cy MOTIYHe U jeAUHCTBEHe NPOINKUCe 0 Ay>KHOCTUMa U ob6aBe3aMa Koje
apbuTpy uMajy npeMa crpaHkama. OHU Mopajy LOHETH CBOjy OAJYKY y POKY KOjuU
OZipeJie CTpaHKe WM 3aKOH. AKO TO He YUMHe U Npecy/ia ce Nporyiack HUIITAaBHOM
360r Kallllbekba, OATOBOPHY CY 3a CBAKY LITETY KOjy Cy NpeTpIieJie CTpaHKe. ApOUTpU
ce He Mory noByhH ca CBoje Ay>KHOCTH 6e3 oIpaB/aHOr Pa3Jora, jep y Hel0CTaTKy
OIIPaBJaHOT pa3Jora, MOry ce CMaTpaTH OATOBOPHKMA 33 HaKHaZy LiTeTe (4aH
813). Takobe, cBaku ap6UTap KOjU He U3BPIIN GUTHE AY>KHOCTH WM UX He U3BPILU
Ha BpeMe, MO)ke OUTH 3aMetbeH CIOpa3yMoOM CTpaHaka Wi Tpehe cTpaHe Koja je
MMeHOBaHa y Ty CBpPXY IIpeMa yCJI0BUMa CIIopa3yMa 0 apObUTPaKu. YKOJIMKO 3aMeHa
He OyZie U3BplLIeHa, y POKY of 15 faHa HaKoH IUTO je 06aBellTee JOCTaB/bEHO
apbUTpy KOju HHje WCIYHHO YCJIOBe, CBaKa CTpaHa MOXe Ja IoJHece 3aXTeB
Ha/JIeXXKHOM CyZly 3a M3y3ehe apo6utpa. UcTH pok je mponucaH U y NOCTYIKY u3y3eha
Mopesi-3aKoHa, ofipe16oM wiaHa 13 craB 2.2 Mako UTa/lMjaHCKU 3aKOHO/aBall HUje
npey3eo CBa pellela Koja HyAW Moges-3aKOH, MHOTH 0[] HelOBHUX NPUHLMIA
TNIPUCYTHH CY Y UTAIHUjaHCKOM 3aKOHY.2

Mabapcka

Mabhapcku mpaBHU cHCTeM OHO je MOA yTHIAjeM HeMauKor U ayCTPHjCKOT
3aKOHa, U jOLII Ce 3aCHUBA Ha HEMA4YKOM U ayCTPHjCKOM rpahaHCKOM U IPUBPEHOM
3akoHy u3 XIX. Beka. OH ce, MehyTHM, 3HaYajHO pa3BHO O] OBUX U3BOPA, A1a 6U ce
O/ip>Ka0 KOpakK ca 3axTeBHMa MOJEPHOI KoMeplujanHor cBeTa. Tako je u 1911.
roJjuHe, y6p30 HaKkoH LITO je 1895. roguHe yBeieH AyCTpHjCKU 3aKOH 0 TAPHUYHOM
IOCTYIIKY, y MahapcKoM 3aKOHY 0 IpahaHCKOM MOCTYIIKY YCIIOCTaBJ/beH je CUCTEM

27 Maria Letizia Patania, Arbitration in Italy, In: Torsten Lorcher, Guy Pendell and Jeremy Wilson
(eds), GMS Guide to Arbitration - Vol. I, (pp. 461-492), CMS Legal Services EEIG, 2012, p. 464.

28 Radicati di Brozolo, Michele Sabatini, Italy - Arbitration Guide, IBA Arbitration Committee, IBA
Arbitration Committee, 2018, p. 5.
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TProBUHCKe apouTpaxe. Y Mahapckoj je o 1994. roarHe 610 akTyesiaH 3aKOH O
NapHUYHOM MocTynky u3 1952, roAvHe W, y CKJaJy ca KOMYHHCTUYKUM
3aKOHO/IJaBHUM TeHJeHIMjaMa y To BpeMe, noctojehn mahapcku apOuTpakHU
CYZOBHU Cy 3aTBOpeHHU. HakoH Tora, caMmo 64 ClO/bHOTPrOBUHCKU CIIOPOBU MOTJIH
outu ynyheHn Ha apoutpaxky. OHM Cy J0CTaB/beHH HOBOGOPMHPAHOM
ApOGUTPaKHOM CY/Ty, KOjH je 610 mpuapy»xeH Mahapckoj eKOHOMCKOj KOMOpH (aHac
- Mabapcka npuBpesiHa KoMopa). Y ckJaay ca MOCKOBCKOM KOHBEHIIHjoM U3 1972,
rOZiIHe CBY CIIOPOBY U3Mel)y TPrOBUHCKHUX OpraHusalyja y pasInduTHM JpXKaBaMa
ynanuiiamMa CaBeTa 3a y3ajaMHy ekoHOMCKY noMmoh (Council for Mutual Economic
Assistance - COMECON), yxsbydyjyhu u Mahapcky, Mopasu cy 6utu npocieheHu
apbuTpaxxHoM TpubOyHauay npu [lpuBpeAaHOj KOMOpH 3eMJ/be HCIHUTaHUKA.
AnTepHaTUBHO, CTpaHKe 6M MOIJIe U3abpaTH apOUTPaXKHU Cyll Tpehe 3eMJbe, O
ycJI0BOM /ia je Tpeha 3eMsba Takohe wianuia CaBeTa.””

CTynameM Ha cHary HOBOI' 3aKOHa 0 U3abpaHuM cyfnoBruMa 1994. rogune (Act
LXXI of Arbitration) mnpecraja je BaXHOCT paHHUjUX 3aKOHCKUX INpaBUJA O
apOuTpakaMa Koja cy Gusia caJpikaHa y 24. momiaB/by 3aKOHA O MAapHUYHOM
noctynky u3 1952. ronuue, kao u Ypenba Munucrapcrsa npasze 6p. 8/1978 koja
je perysucasa noJsioxaj yHy TpalliibruX apOUTpaka 3a pelliaBambe CI0PoBa U3 yroBopa
0 TPEeBO3y W NpeAy3eTHUIITBY 3aK/bydyeHUX M3MeDhy MpuBpeAHUX Ccy6jekaTa.>’
Takobe, yk/jomeHa Cy M HpeTXOJHA OrpaHUYera apOUTpaxke cagpiaHe Y
MocCKOBCKOj KOHBEHLIMjU W MPETXOAHU 3aKOHU KOjU Peryjaully apouTpaxy y
Mabapckoj. HoB 3akoH o ap6uTpaku Mahapcke u3 1994. roanHe, 3acCHOBaH je Ha
Mo/ie1-3aK0oHY, OJHOCHO, OH He TPe/ICTaBJ/ba [J0CI0BaH NpeBoj Mojies-3akoHa, Hero
HeroBy aJialTalyjy, IITO 3HA4M Ja y MahapCKOM TEKCTY MOCTOje HeKe Makbe
pasnuke. CTpykTypa 3akoHa je Ousa ciefieha: oniute ofpenbe, cactaB
ApOUTpaXKHOT Cy/1a, HA/IJIEXKHOCT APOUTPAKHOT CY/Ia, TOCTYTIaK ApOUTPAKHOT CY/1a,
MehyHapoJHU apOUTPaKHU MOCTYILM, TOCTyHaK npef, CyJoM U pa3He U 3aBpllHe
oapenbe. IlpeaMeT perynvcarmba 3aKOHa YMHM I0JI0XKaj Kako JoMahuX Tako U
MehyHapoaHUx ap6uTpaxa. Mahapcku napsiameHT je 2017. rofrHe yCBOjUO HOBH
3aKoH 0 apbUTpaky, a KOjH je cTynuo Ha cHary 1. janyapa 2018. rogune. beropum
CTymnameM Ha CHary mpecTtajie cy Jja Baxke oapeaoe 3akoHa u3 1994. rogune. OBaj
3aKoH 0 apOUTpaXKU CTPOTO cJeAu peliea Mojen-3akoHa. [IpaTtehu mweroBy
CTPYKTYPY U oApe/i0e, HOBY 3aKOH 0 apOUTPaXKU pasJivKyje ce y HEKUM TauKaMa, a
cafipxku ciaefeha morsiaB/ba: ONMUITE ofpefde, CIOpa3yM O apOUTpaXH, cacTaB
apOUTPaXKHOT CY/1a, OAJIyKa ApOUTPAXKHOT Cy/la O leHOj HAZIJIeXXHOCTH U BJIACTH,

2 7solt Okanyi and Péter Bibok, Arbitration in Hungary, In: Torsten Lorcher, Guy Pendell and
Jeremy Wilson (eds), GMS Guide to Arbitration - Vol. I, (pp. 391-416), CMS Legal Services EEIG,
2012, p. 393.

30 Mapwuja Canma, Joxxed Canma, ,YcarianiaBare HallMOHATHUX 3aKOHO/JJABCTaBa 0 apOUTpaXkaMa
ca MehyHapoHUM Mo/ie/IMMa 3aKoHa'", op. cit., cTp. 43.
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IpUBpeMeHe W MNpeTXOJHe Mepe, CYACKU IOCTYyNaK, CIpoBOheme MOCTyNKa
apOuTpake, HOHULITEHE APOUTPAKHE OJJIVKE, TPOLIeAypaTHE HHOBALMje, TPUMeHa
apOUTpakHe OAJIyKe, OCTajla NpaBUJa, CTAJIHU apOUTPaXHU CYJ U 3aBplIHe
ozxpence.3! HoBu Mahapcku 3akoH 0 ap6UTpaXkyl pe/iCTaB/ba PEKPETHUILY ¥ BE3U
ca MahapcKoM apOUTPaXKOM Y CMHUCJTy 3aKOHOZIABCTBa, Koje e CUTypHO OCTaBUTH
HeKka HOBa MMTamba TOKOM IpaKce M 3aCUTypHO MpPYXUTHU ajJileKBaTHE U
3a/ioBo/baBajyhe oaroBope. CBakako, 3akoH 0 apouTpaxku Mahapcke koju cieu
pelersa Mojies1-3aKOHa Npy»a MoJiepaH OKBUD 3a apOMTpaxXy M OCHrypaBa
ayTOHOMHU]y CTpaHaKa ¥ apOUTPa)KHU MPOLLEC.

®paHIycKa

Y ®paHIycKoj, apbuUTpaxka, Kao HAYKMH pelllaBatba ClIOPOBa — U YHYTPAIIbUX U
MehyHapoAHUX - ©UMa AyTy TpaguLyjy. Tako je jour 1560. rogune @pancoa Il cBojum
EnvkToM 06aBe3ao Jja ce apObUTprMa MOABPrHY CIOPOBU U3MeDy Tpropala y Be3u
ca HUXOBOM TproBuHoM. ®paHilycka peBosyluja je HapouuTo adupmucaia
apbUTpaXKy, a y TO BpeMe je u3riefiaia Kao yCTaHOBA NPUPOAHOT npasa. Yak je u
YcraB w3 1791. roguHe rapaHTOBao YCTaBHO HpaBo rpahaHa jJa NMpUOerHy
apoutpaxu. MehyTum, o6jaB/bUBamkeM 3aKOHHUKA 0 rpahaHckoM nocTynky 1806.
rojliHe MOYMIbe HEraTHBaH OJHOC MpeMa apOUTpaXku U TO, Ipe CBera, Kpo3
MPUHIUI HAIITABOCTH KOMIPOMHUCOPHe (ap6uTpakHe) kiay3yse.>? OBaj ojHOC ce
BPEMEHOM MEHA0 U TO NIPBO Y OAHOCY Ha MehyHapo/iHe TProBUHCKe apOUTpaKe, a
IIOTOM U Ha YHyTpallltbe apOUTparke 3a Koje Cy HaJlJIeXKHU TProBavku cy0BU. Tako
je 3akoH u3 1925. roauHe NpU3HAO Ba/baHOCT KOMIPOMMCHHUX KJay3ysaa y
TProBayKoj MaTepujy, aau He U y rpahanckoj. 01 1926. 1o 1975. roaune, Ppaniycka
je ycBajaja 3aKOHE KOjU Cy y Be3W ca NMPUMEHOM apOuTpaxke y oapeheHum
obsiactuMa. MehyTHM, oHU cy yCBOjeHU 6e3 “U3MeHe NMpoLeAypaTHUX IPABUIIA, TE
Cy TpolLeAype 3a *ajbe U MperucnuTHBabe MehyHapoiHe o/i/1yKe OuJie 3aCHOBaHE
Ha CY/CKOj MPaKCU U HU3Y pa3ballaHUX MPaBHUX TEKCTOBA, LUTO je BeOMa YeCTOo
JIOBOZMIIO 10 KOHY3Hje U 3/10ynoTpebe npoueaypa. Ha oBaj HauuH je f0/1a3uI10 10
yMamema, MoXe ce pehr U noJipuBama epUKacCHOCTH apOUTPaKHOT Criopa3yma U
opsayke. C fpyre ctpaHe, PpaHLycKa je HCTOBPEMEHO Y4eCTBOBaJIa y MOKPETY
Jivbepausanyje apoutpaxe y mehyHapoaHoj chepw, Te je paTudrKoBaia 6pojHe
MehyHapoHe ciopa3yMe 0 apoUTpaxu. Yeaeana je U KoauduKaluja apouTpaKHOT
npaBa Koja je usBpiueHa 1980. u 1981. roguHe foHoueweM [Jlekpeta 6p. 80-354 of,

31 Adam Bodc, ,Remarks on the New Hungarian Act on Arbitration from a Historical-comparative
Perspective®, op. cit., pp. 166-175.

32 lo6pocae Mutposuh, MehyHapogHa TproBuHcka ap6uTpaxka y ¢paHiyckom mpasy. V:
Jlo6pocaB Mutposuh (yp), MehyHapodHa mpaoguHcka ap6umpaxca: cmpaxa npasda u 3aKoHU
(ctp. 31-48), Coyx6eHu riacHUK, beorpaz, 1996, ctp. 31-32.
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14. maja 1980. roguHe, Koju ce ofHOCH Ha JoMahy ap6uTtpaxy U Jlekpera 6p. 81-500
of 12. maja 1981. roguHe o0 MehyHapoJHO] apOUTPaKH, Te Yy MOTHYHOCTH
peadupMullle apOUTPaKy M yHyTpallmwy U MehyHapogHy. O cTynama Ha CHary
ypen6u oz 1980. no 1981. rogrHe, GpaHIyCKU CYJOBHU Cy Pa3BUJIU CYACKY IpPaKCy
Koja je BoheHa N0JIMTUKOM Koja paBopr3yje ayTOHOMU]y MehyHapoHe apOUTpake.
Ha npumep, dpaHuycky CyZ0BU Cy NpecTalu Aa NpUMeyjy IpaBuaa o CyKoby
3aKOHA Ha MehyHapo/iHe criopa3yMe 0 apOUTpaKHU U, yMeCTo TOora, pa3BUJIM 6pojHa
,MaTepyjajiHa MpaBWJa“ Koja cy MMana 3a LWb [Jja OCUrypajy edHUKacHOCT
apOMTpaXHOr Tpolieca INyTeM NOTBphuBama Ba/baHOCTM U aAyTOHOMHUje
MehyHapoaHuxX crnopasyma o ap6utpaxu.®® Kazga ce pagu o mehyHapozHoj
apbuTpaxu $paHIyCKU 3aKOHOZABAIl Y BeJIMKOj Mepu noTBphyje Beh popMupany
CYZCKY IPaKCy U3pa)keHy Kpo3 MHOre OZlJIyKe anesalMOHuX cyfoBa U KacanuoHor
cyAa. OCHOBHa KapaKTepUCTHKA OBOT' 3aKOHCKOT peryJiucama apouTpaxe jecte
JubepasansamM, IITO 33 NOCAEJUIY UMa CMabeH YTULA] U KOHTPOJIY ApPKaBHUX
CyZl0Ba y apOUTPa)KHOM IOCTYIKY, a ¥ Y NOIJIely KOHTPOJIe apOUTpaXKHe OZJIYKe.
Taxkobhe, ¢paHLycku 3aKOHOZAaBal, NpaBHU pa3lIMKy H3MeDy yHyTpalllme U
MehyHapoJHe ap6UTpaske, a I0Ce6HO peryJulle NprU3Hakbe, IPUHYAHO U3BpILIEHe
Y IpaBHe JIEKOBE Y OJHOCY Ha CTpaHe apOUTpaxkHe OAJIyKe WJIM Y MaTepuju
MehyHapoHe ap6uTpake, OAHOCHO HA apbUTPaAKHE OJIyKe ToHeTe y DPaHIYCKOj
y MehyHapogHHM apbuTpaxkama. Y [uby [JOCTYIHHUjer MPaBHOI OKBHPA
KOpUCHUIIMMA MebhyHaposiHe apbuTpaxke ¢paHIlycka Bjlaja je HacTojana JAa
KoaudUKyje 6pojHe IPHUHIUIE pa3BUjeHe Y CYLCKOj IPAKCH Y TOCIeEbUX HEKOJIUKO
rofrHa. OBa pedopma je JoBesa [0 J[AaHalllber 3aKOHOJABHOT OKBHUDPA,
yCIOCTaB/beHOT Kpo3 Ypeaoby 6p. 2011-48 op 13. janyapa 2011. roguHe. OCHOBHU
IPUHLMIT HOBOT 3aKOHA jecTe Npr3HaBakbe MehyHapoAHOT apOUTPaKHOT IPAaBHOT
MIOPETKA, CAMOCTAIHOCT Off IPXKaBHUX 3aKOHA U CyA0Ba. Y CKJIaZy € TUM, HOBU 3aKOH
3ajpaBa QpaHIyCKW NPUHLMI Ayaau3Ma ofiBajameM AoMahe U MehyHapoaHe
apobuTtpaxe. OBaj u3bop npousuaasu U3 Ujeje ja je MehyHaposHa apbuTpaxa
,TI0ce6GHa BpcTa apOuTpake” Koja 3ac/yKyje OZIBOjeHU U JIUGEePaTHUjU pexKuM.3*
Ypen6a npeasuba no6osbliama Koja ce ofHOCe Ha ofpehuBame yore cyfoBa y
apOUTpaXy, eKCIUIMIMTHO YCIOCTaB/bakbe CYACKOT [ie/0Bakba y MHOAPLILHU
apOUTpPaXXHOT TMpoueca W apOUTPaKHOT MOCTYNKAa Y LMY OCUTypaBama
OCTBapHBaba IPaB/Jie, N10jeJHOCTaB/bekbe NPOoLeype 3a CYLCKO NPeUCIUTHBAabE
OAJIyKe, YKUJalbe CYClleH3UBHOI edeKTa KOjU H3asuBa OClOpaBaibe OAJYKE,
yKH/ame 00ycTaBe 0c/1e 1l Kojy U3a3uBa JOHeTa OfJIyKa U yBoherbe MpUHLIMIA

%3 Jean de la Hosseraye, Stéphanie de Giovanni and Juliette Huard-Bourgois, Arbitration in France
In: Torsten Lorcher, Guy Pendell and Jeremy Wilson (eds), GMS Guide to Arbitration - Vol. 1 (pp.
331-362), CMS Legal Services EEIG, 2012, p. 333.

34 Alexis Mourre, Valentine Chessa, , The New French Arbitration Law: Innovation & Consolidation”,
Dispute Resolution Journal, vol. 66, no. 2, 2011, p. 82.
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,00yCTaB/balbe MOCTYNKA', MOJ KOjUM CTpaHKa Koja CBECHO U 6e3 ompaBAaHOT
passiora He ycneBa 6/1aroBpeMeHO Jia Ad NPUTOBOP Ha HENPaBUJIHOCTH Npef
apbuTpaXXHUM CyAoM, cMaTpahe ce Jia ce ofpeKJia CBOT IpaBa Ha IPUrOBOP Ha OBY
HenpaBUJIHOCT.>> HOBO 3aKOHCKO peryJikcame OCTaje Be3aHO 3a (paHIyCKy
NpaBHUYKY TPaJULIHjy U OPUTMHATHOCT GPaHIyCKOT IPaBa, 3a PasJIMKY 0f APYTHX
3eMaJ/ba Koje Cy y HOBHje BpeMe JioHeJle IIPOIUCce 0 apOUTpaXKy oc/Iamajyhu ce Ha
Mopesi-3aKoH.
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4) 3SHAYAJ 3A PEITYBJIMKY CPBUJY

AHasMsrpameM ynopeAHOT 3aKOHO/ABCTBA IPUKa3aHMX eBPOIICKUX NPaBHUX
CHCTEMA Y I0MeHY apbUTPaXKHOT [IPaBa, [,0/1a3u ce /10 3aKJ/byuKa /ia je IPUCYTHO
0KMBJ/baBakbe 3aKOHOJABCTBA Ha OBOM MoJby. [IpyM ToMe ce Hapo4yUTO 3anaxka
TeH/ieHIIYja yje/lHayaBatba HallMOHAJHOr npaBa ca Moges-3akoHoM. Takobe je
BU//bUBA U 110jaBa, [a Ce JjaHac, 3a Pa3/IMKy OJ JIeTUC/IaTUBe paHUjer epruoja,
U3jeJiHayaBajy NpaBuJia 3a yHyTpallibe U MeyHapoiHe Tpropauke apbuTpae.
O6e3behruBameM BHUCOKOT CTelleHa ayTOHOMHUje BOJbe CTpaHAKa MPUIHUKOM
yroBapamwa apOoUTpake, IPUMEHOM MaTepHjaIHOT U NPOLeCHOT paBa yo4aBsa ce
TeXHba 3aKOHOZAaBLa JAa (aBopu3syje pellaBame CIOpPOBAa MyTeM apbuTpaxe.
[Ipennopyka Moges-3akoHa y LW/by MOZEpHU3alLMje U XapMOHHU3aLuje pasHUX
HaLMOHAJHUX apOUTPaKHUX CUCTEMA [I0Ka3asia ce Kao BeoMa 06pa, jep je faHac
Mopes1-3aK0OH yCBOjeH Of BeJUKOT 6poja 3eMa/ba HAa CBUM KOHTUHEHTHMaA U
IPUCYTaH je y CBUM HHCTUTYUMOHAJIHUM MehyHapoAHUM TPrOBHUHCKUM
apbutpaxama. Heke 3emsbe cy npuxBaTuie oBaj Mofes-3aKOH y LEJUHU U
NpeTBOpHJIe T'a ¥ CBOj HALlMOHA/JIHU 3aKOH, 0K ra JApyre IpuUMembyjy caMoO Ha
MehyHapoAHy apOUTpaXKy MJM UM CAYKM Kao TeHepasHU y30p MPUJIMKOM
pery/aucama oBe MaTepHje. Ha ocHOBy HaBeZieHOI, MOXe ce 3aK/bY4HUTH Ja je
o3akomeHa 3amucao UNCITRAL-a o npusHawy noTpebe U HY>KHOCTH CBaKe 3eMJbe
Jla U3BpIIM aJanTalyjy oOBaKBOr Mojesn-3akoHa M MpPUJIArogu ra CBOM
HallMOHA/THOM 3aKOHOZABCTBY. 3a ycaBpliaBakbe U pa3Boj MehyHapo/jHe TproBayke
apbuTpaxe 0f, BeJUKOr 3Hayaja je TO LITO ce MOJ yTULajeM Mojes-3aKoHa
NIOKpeHyJ/1a aKTUBHOCT y TOTOBO CBUM 3eMJ/baMa CBeTa, N0JjeJHaKO U Ha MJIaHy
TeopHje, U Ha IJIaHy [pakce apbuTpaxkHor npasa. OHa ce MaHUdecTOBa/Ia HOBUM
3aKOHCKHUM NIPOjeKTHMa U JpyruM 06JIMIIMMa MCKa3MBamba 3aMHTepPeCcOBaHOCTH 3a
apoutpaxy. Tako cy HIp. 1 y EHI/1eckoj, youu JjoHOIIeHha 3aKOHA 0 apOUTPaXKU
1996. ronuHe, BoheHe jaBHe pacmpaBe Jia JIM NPUXBATUTH Pellieha Koja HYAU
Mo/ies1-3aKOH WJIH Ce JIPXKATH eHIJIeCKe apouTpakHe Tpaunuje. Uako Moges-3aKkoH
HUje npuxBaheH, BeroB yTULAj HAa HAjHOBHUjy KOAUPUKALM}Y apOUTPaXKHOT paBa
y EHrzieckoj je ounriesaH. AHanu3upajyhu apéutpaxkHo npaBo Hemauke, fos1a3u
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ce J10 3aKJ/by4Ka /Jla Ce 0BO MPABO Y BEJUKOj MepPHU OC/Iakba Ha pelllerha Koja Hy 1
Mopes-3akoH. Ha Taj HauuH, OHO je yck/aaheHo ca MehyHapogHUM cTaHAApANMA Y
obsiactu ap6uTtpaxe. [IporpeciBHa HOBHHA jecTe MPAaBUJIO [ja HEMAYKU CY/[0BH
04060paBajy NPUHYAHO HU3Bpllele NPUBPEMEHUX Mepa Koje J0HOCe CTpaHe
apbuTpaKe, IIITO je O/ HAPOUMTOT 3HAUaja 3a MehyHapo/iHe TPrOBUHCKE apOUTpPaKe.
Wnak, mpaBuJa, cama 1o ce6H, He Mory /1a 06e36e/ie MPaBHY CUTYPHOCT YKOJIKO Ce
He NpUMeYjy yjelHaueHo, a HeMayKe apOuTpaXKe UX TAKO U IPHUMEY]Y, T€ UM ce
360r TOra CTpaHKe ca oBepeweM U 06pahajy. M y utanunjaHckoM npaBy yo4yeHo je
Jla cy IPUJIMKOM pedopMe apObUTPAKHOT PaBa U3pAXKEHE TeXKHbe 32 YHUDUKAIM]jOM
IbMXOBOT 3aKOHO/IaBCTBA Ca TPaBOM €BPOIICKUX 3eMajba Y 0BOM JIOMeHY. AHa/IM30M
M3MeHa apOUTPaXKHOI 3aKOHA KOje Cy WU3BpIIEHE [OHOIIEeHeM HOBOr 3aKoHa
IPUMETHO je JjJa UTAJIUjaHCKO 3aKOHOZABCTBO ycarjallaBa CBOje Hal[MOHAJIHO
3aKOHO/IaBCTBO Ca pellierMMa Koja Hyau Mojes-3akoH. Takohe, 1 akTye/THU 3aKoH
0 apbuTpaxu Mabhapcke, koju je ycBojeH 2017. rofiiHe, y MOTIYHOCTH Ce OCJIAkha,
OJHOCHO Tpey3WMa peliewma Mogen-3akoHa. C Jpyre cTpaHe, HeJLOCTaTKOM
¢panuycke koaudUKaluje apoOUTPaXKHOT TpaBa cMaTpa ce TO IITO HUje clefua
CaBpeMeHM TPEH/, V pa3Bojy MehyHapoAHe apbuTpaxe, HUTH Ce ONpesesnaa 3a
pelema Koja Hyu Mojies1-3aKoH, oc/ambajyhu ce mpeBUIlle HA CBOjY apOUTPKHY
Tpaguuujy. Mehytum, u nopeg tora, Ppaniycka npunaja sem/paMa Koje Beoma
Jl06po peryauily UHCTUTYLHU)jy MehyHapo/iHe TproBUHcKe apbuTpaxe. Tome je
CUTYPHO JI0NIPHUHEJA BbUXO0Ba Ayra TPaAUIiLja, Kao U 6orata npaBHa Teopuja y 0BOj
MaTepHjy, a CBaKaKo HUje 3aHeMap/bUBa HU YMibeHULA Ja Ha Ty PpaHuycke
¢yHKLUMOHMIIE HAjO3HATHja MelyHapoAHA TProBUHCKA apbuTpaxa. U3 cBera
HaBeJIeHOT 3aK/by4yyjeMo Ja je Mojes-3akOH 03HAaYeH Kao BakaH UHCTPYMEHT
ri1o6anusanyje, ITO Ce U He JIOBOAU y MUTAE jep Cy ApXKaBe LIMPOM CBeTa
NPUXBAaTU/IEe HEroBa pellera, a TO y BEJMKO] Mepd TOBOPU O HEr0BOM
106aIMCTUYKOM MOTEHIMjasTy. 3a 3aKOHOABCTBO Penybuinke Cpbuje BaXKHO je ja
MMILJIEMEHTHPA MO3UTHBHA pellema npucyTHa y Mogen-3akoHy UNCITRAL-a,
O6yayhu fa oBaj JIerMcJaTUBHU aKT UMa BeJMKU 3HA4aj 32 pa3Boj apbUTpaxKHOT
IpaBa M CBAaKako MpUMaja IPynd MPUMapHUX H3BOpa MpaBa MehyHapoaHe
TPTOBUHCKE apOUTPaKE.

EUROPEAN LEGAL FRAMEWORKS FOR THE APPLICATION
OF THE MODEL-LAW OF UNCITRAL

Abstract: One of the most significant sources of arbitration is the Model Law of the
UN Commission on International Trade Law (UNCITRAL). This Model is
recommended to the countries since the inclusion of its norms in national legislation
will contribute to the harmonization of the legal rules on the arbitration judiciary.
The UNCITRAL Model Law strives to be an example or a model for the legal
regulation of international trade arbitration, which means it has the character of an
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optional rather than a normative legal source. The solutions contained in this Model
Law may be accepted by the national legislature in an integrated text or may be
modified, with the degree of modification depending on the specific interests that
the State concerned wants to protect. Many countries have accepted the legal
concepts and solutions contained in the UNCITRAL Model Law either by adopting
new ones or by amending the existing arbitration regulations. On the other hand,
some national legislation did not accept the solutions offered by this Model. Using
the comparative legal method in the analysis of national legislation, the author came
to the realization of the extent to which the UNCITRAL Model Law has influenced
the legislation of some of the most influential European countries.

Key words: UNCITRAL Model Law, International Arbitration, Harmonization of Law,
Germany, England, Italy, Hungary, France.
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