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Becna BUJIBHJTA!

ITPABAHCKOITPABHA KOHBEHIIMJA
O KOPYIILIMJU M 3AKOH O 3AIIITUTH
V3BYIbVIBAUA PEITYBJIVIKE CPBUJE

ABSTRACT

By the Law on Ratification of the United Nations’ Convention against corruption
and the Law on validation of the Civic-legal convention on corruption, the
Republic of Serbia has made a commitment to arrange the issue of the protection
of those who report the suspected corruption and other illegal conduct,
comprehensively and by law. According to the Article 9 of the Civic-Legal
convention on corruption, each contracting party should provide, in the domestic
law, appropriate protection from any unjustified sanction against the employees,
who have justified reason to suspect corruption and who, in good faith, report
their suspicions to responsible persons or bodies. The National Strategy for
combating against corruption in the Republic of Serbia for the period from year
2013 until 2018 and the accompanying Action Plan foresee, as one of the goals,
the establishing of efficient and beneficial protection of whistleblowers who report
suspicion of corruption. By passing the Law on Protection of Whistle-blowers,
the Republic of Serbia has taken the necessary steps towards the establishing of
the normative framework and capacity for determined combat against corruption
and at the same times it realizes the obligations undertaken from the international
acts, and above all the recommendations of the Group of states for the combat
against corruption of the Council of Europe (GRECO).

Key words.: Convention against corruption, the Law of corruption, whistleblower,
protection, compensation.

! JaBHo npemy3ehe ,,ITomra CpOuje”, Apourap/MupuTesb Koft PermyOnidke areHimje 3a MUPHO
pelaBamke pajgHuX croposa. E-mamn: vesna_bilbija@yahoo.com

54



EBpOHCKO 3aKOHO/IaBCTBO

1) CBPXA

VIopeaHo mpaBo MPOTEKIIMX HEKOJIMKO JelieHHja cBe Behy maxiby mocsehyje
3amTUTU y30ymuBaua (eHr. Whistelblower) u ipu3HAKY TpaBa 3amocIeHOT Ha
“myBambe y TUIITa/bKy” (eHT. Right to whistleblow).? TlocebHa 3amTuTta je
HEOIXO/IHA KaKko OM ce MOJCTAaKIIN 3arocieHu Ha 60pOy MpOTHB KOpyIIyje, Ha
3alITUTY JaBHOT MHTEpECa, KOjU j€ U MPABHO M MOPAITHO CYIIEPHOPHU]U Y OTHOCY
Ha TPHUBATHU WHTEpec (100uT) mociomaBua.’ JIpyrum pedmma, 3aIiTuTa
y30yEHBaYa-3aroCyICHOT je BHJI 0XpaOprBarba KyJType OTBOPEHOCTH OpraHu3aIja
(mocnonasua), 10OpOr yrpaBbarka, HAMEHCKOT KopHIllhewa cpe/icTaBa (oceOHOo
y JaBHOM CEKTOpY), 3aKOHUTOCTH TMOCIIOBaha M Pajia MOCIIoIaBana, Te 3aliTHTe
jaBHOT MHTepeca. OpraHu3alMoHa KyJITypa HaJlaxke J1a ce He CMe TOJIepUCaTh
CTIpOBOhEmE 3710CTaBIbamba y30ymuBaua (victimisation for whistelblowing is not
tolerated), 300T 4era je y yrnopeaHoM IpaBy TOCIEABIX Map AETEHH]ja JOILIO 10
3aKOHCKOT ypeliBarba MoceOHe 3aIiTuTe y30yhHBada-3aroCciICHIX, HITP. aMEPHYKO,
OPHTAHCKO, XOJaH/ICKO, jY’KHOA(PHUUKO 3aKOHOIABCTBO.* 3aKOHOM O paTH(pUKALIHjH
Konsenumje YjenumeHnx Halja MpoTUB KOPYILMje U 3aKOHOM O TIOTBphUBamby
I'pahanckonpaBHe KoHBeHIMjE 0 KopynuujH, Peryomuka Cpbuja ce obaBe3ana aa
Ha cBeoOyXBaTaH HauMH 3aKOHOM Ype/y MUTabE 3aIUTUTE JIMLA Koja PHjaBIbyjy
CyMIbY Ha KOPYIILIUjy U PYTO HE3aKOHUTO MocTymame.” Onpenerbere Permyonmke
CpOuje 3a ommyuHy OopOy HpOTHB KOpYIILHMjE KOje TOApa3yMeBa CTBaparme
ypeheHor HOpMaTUBOT OKBHpA, CUCTEMCKY M3IPaJliby U jadyare MHCTUTYIM]a Kao
npeycioB 3a edukacHy 60pOy MPOTUB KOPYTIIHje, MOTBPHEHO je JOHOIICHEM
Harmonanse crpareruje 3a 60opOy npotus kopymmje y Perryomum CpOuju 3a
niepron o1 2013. 10 2018. romuHe 1 niparehuM AiroHNM ruiasHoM.® Jla je 3arrura
3aI0CIIEHNX KOjH CBOjE MPABO HA M3PAKaBahe MUIIIJBEHA OCTBAPY]Y Y CBOjCTBY
3amocieHor-y30ymhrBada Off MOCEOHOr 3Hauaja 3a Cy30Wjame KOpYyIIHje,
Harmmonannom CrparerujoM noceOHoO je UCTaKHYTO. Y TOMIaBiby O MPEBEHLIMJU
Kopymiyje, neduHuiryhu ubeBe Koje je HEOIXOMHO OCTBAPUTH U Jajyhu KpaTko
oOpa3noxkeme cBpxe IibeBa, Harmonamna Crparernja ykasyje Ja je 3aliThra
y30ymHBaYa peryiucaHa 3aKOHOM O JIpXKaBHUM CITy)KOCHHIIMMA, 3aKOHOM O

2 O 3alITHTH 3aM0CIEHOT y30ybHBaya y YIOPEAHOM TIpaBy BUeTH Buiue: bpanko Jlybapaa,
IMoce6na 3anrTHTa 3anocneHor y30ymuBada, [lpasnu srcusom, 6p. 11/2011., ctp. 439-449.

3 Tbidem, ctp. 442.
4 Ibidem, ctp. 443.

5,,Cn. Tmacauk CUI'-melynapomuau yrosopu”, 6p. 12/2005; ,,Cin. Imacuuk PC-meljyHapomuu
yrosopu”, 6p. 102/2007.

6 ,Cn. Tmacuuk PC”, 6p. 57/2013; ,,Cn. Tacuux PC*, 6p. 79/13.
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CIIOOOHOM TIPHUCTYITY MH(pOpPMaIjaMa OJ1 jaBHOT 3Ha4aja i 3aKOHOM O ATEHIIUjU
3a 60pOy MPOTUB KopymiWje, kao U [TpaBHITHUKOM O 3aIUTUTH JIMIIA KOje TPUjaBU
CYMBbY Ha KOPYTILIH]Y, OTPAHHMYEHOT 00MMa TIO BUIIIE OCHOBA: Je(DHHICAE JTUIIA
KOje Y)KUBa 3allITHTY, OOMM 3aIlITUTE, CIyYajeBH y KOjUMa Ce 3alliTHTA JIaje,
Hepery/mcana o0J1acT CaHKIHja 3a OHE KOjU CIIPOBOZIE OIMA3/y WIIH HaJOKHA/A
mTeTe, Kao W HarpahuBame y30ymuBada. Y BE3HW C THUM, JIaJb€ j€ MCTaKHYyTa
HEOIXOIHOCT 3a0KPYyKUBama MPaBHOI OKBUPA Y OBOj 00/1acTH, KO3 IOHOLICH:E
NoceOHOT 3aKOHa Koju OU ce 6aBHO 3aIITHTOM JIMIIA KOja YHMHE PA30TKPHUBALE Y
JaBHOM MHTEpECY, Kako Y jaBHOM, TaKO U Y IIPUBAaTHOM cekTopy. VicTakHyTo je 1 1a
j€ HEONXOIHO MPHIOOUTH TIOBEPEH-E jABHOCTH M JIMIIA KOja Cy MOTCHIIWjaTHI
y30ymuBauH, 1a he yCBOjeH! 3aKOH 3aMCTa FAPaHTOBATH ITyHY 3aIITUTY OBUX JIUIIA.
VY ckiagy ca wi. 97. tauka 17. YcraBa PemyOmukxe CpOuje, JOHET je Ayro
HajaBJbHBAHU 3aKOH O 3aILTHTH Y30ymHBada.” Y TPaH3HUIIOHOM JPYIITBY, Ko IIITO
je Haul ciydaj, jeaH ol Hajpehux mpobnema je npobnem KOpyHL[I/Ije a 3aKoH 0
3aIITUTH y30yHHBaya je, TpeMa pedrMa Hpejiarada, Takas 1, ¢ jenHe cTpane
npyka 3aIITUTY JIMIMMA KOja TIPHjaBIbY]y CyMIbY Ha KOPYILIH]Y Y TTyHOM 00HMMY, &

C JIpyTe, BHME Ce, Ha TOCPEiaH HAaYMH IITUTH jaBHU MHTEPEC, KPO3 3aIUTUTY OHUX
KOjH KOpYTIIM]y TipHjaBibyjy. Kako je ucrakayto, ob6aBes3a Peryomke CpOuje 1a
LIETIOBUTO, JE[HUM TOCEOHHMM 3aKOHOM, YpEAU NHTambe 3allTUTEe JMLA Koja
NPHjaBIbYjy CyMEbYy Ha Kopynunjy U JIPYTO HE3aKOHHTO MOCTYTIAkE, POM3IIIA3H
u3 Mel)yHapoHIX yrosopa Koje je Peny6nm<a CpOuje morBpamna: KOHBCHLII/IJC
VjenumeHnx Haluja MpoTHB Kopymiwje U I'paljaHackornpaBHe KOHBEHLHjE O
kopynumju. Hanme, ypelyjyhu xujepapxujy nomahux u MelyHapomHUX OMITHX
npaBHUX akara, YcraB PenyOmuke CpOuje, mporucyje JeTMHCTBEHOCT PaBHOT
nopetka Penyonke CpOuje, 3aTiM J1a je HajBUIH paBHU akT PermyOmmke Cpouje
VYeTaB U 1a CBU 3aKOHM U JIPYTH OMIITH akTH foHeTH Yy Perryommim CpOuju Mopajy
outH carmacau ca Yerasom.® Jlasbe je mpormcaHo fa ¢y norsphenu mehyHapomsu
YroBOpH 1 oriurenprxsahena npasuiia Mel)yHapoIHOT IpaBa JIe0 MPaBHOT TIOPETKa
Perryomuke CpOuje, na norBpheHn MelyHapoqHU yroBOpH HE cMejy Outu y
CYIPOTHOCTH ca YCTaBOM, a Jia 3aKOHU 1 JPYT'U OIILITH aKTU JI0HeTH y PerryOmumm
CpOuju HE cMejy OUTH Y CYIPOTHOCTH ca TIOTBpheHUM Mel)yHapOTHUM yTOBOpHMA
u onrenpuxsaheHnM npasiuMa Mel)ynapoHor npasa. [Tpema Tome, motphern
MmelhyHapoHu yroBopu 1 omuTenprxBaheHa npasuiia Mel)yHapoJHOT 1paBa €0 Cy
npaBHoT nopetka Peryomike CpOuje, YnHe cacTaBHU JIEO YHYTPAIILET MPABHOT
TIOPETKa, HETIOCPETHO CE TIPUMEIbY]Y 1 IMajy TIPHMAT y OTHOCY Ha 3aKOHE U JIpyTe
OIILITE [IPABHE AKTE.

7,,Ci. Tmacuuk PC”, 6p. 98/2006; ,,Cit. Tmacauk PC”, 6p. 128/2014.
8 Yeras PenyOnuke Cp6uje, wi. 194,
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2) CAIIPXKA]

['pahanckonpaBHa KOHBEHIIMja O Kopymimju goHera je y Crpasoypy, 4.
HoBeMOpa 1999. romure. Y npeaMOyiH je UCTaKHYTO Jia Cy ce, ¢ 003UpOM Ha TO Jia
je b Cagera EBpore a nocturne Behe jequHCTBO Mel)y CBOJUM WiIaHMIIAMa,
CBECHE 3Ha4aja jauama MelyHapomHe capaame y 60pOou NMpoTHB KOPYMIHUje U
HarnaniaBajyhu 1a Kopymimja mpencTaBiba BEIUKY MPETHY BIIaJaBUHH MPaBa,
JEMOKPATHjH ¥ JHYICKUM MPABUMA, TIPABUIHOCTH U COIM]aJTHOj MPaB/IH, 1a KOUr
CKOHOMCKH Pa3B0j ¥ yrporkaBa MPABUITHO U TIOMITEHO (DYHKIIMOHUCAFE TPIKUIITHE
npuBperie, Te NpU3Hajyhu HEemoBoJbHE (DMHAHCH]CKE MOCIIEHIIE KOje KOPYTIIIHja
MMa TI0 TIOjeIMHIIe, ipemy3eha, apkaBe 1 MelhyHapOIHE HHCTUTYIH]E U YBEPEHE
y 3Ha4aj TpaljaHCKOT MpaBa y JOIPHHOCY OOpOU MPOTUB KOPYIIIH]E, HAPOUHTO Y
omoryhaBamy /1001jama paBUYHE HAKHAJIE JUIMMA KOja Cy IpETpIena IITeTY,
nprkase wianuie Casera EBpome, apyre npxase u EBporicka 3ajennuiia, Kao
MOTIUCHUIIE KOHBEHIMje, cropasymene o uctoj. 3a morpede Konseniyje,
KOpymiyja je neduHucaHa Kao 3axTeBame, Hyhemwe, laBambe WM NpUMAambe,
JIMPEKTHO WITH UHIMPEKTHO, MUTA HITH OMIIO KOje HEe3aCTyKeHEe KOPHCTH WU BbeHO
CTaBJhAE y U3IJICI, KOje PEMETH TIPABUITHO 00aBIbarbe OKJIO KOje Ty)KHOCTH M
TIOHAIIIAKE KOj€ CE TPAXKH OJ1 TIPUMAOI[a MUTA, HE3aCITy)KeHE KOPUCTH UITH KOPUCTH
Koja ce cTaBba y manie. Ceaka cTpaHa yroBOpHHIIA Tpeda ia 00e30eu y nomahem
npaBy JIENOTBOPHA IMpaBHA CPENCTBA JIMIIMMa Koja Cy TpeTpriesia MTeTy Kao
TIOCJIETUITY KOPYNITHBHUX PaIibH, Koja O uM omoryhria 1a 6paHe cBoja mpaBa u
UHTepece, yKIbydyjyhu MoryhHoCT noOHjara HaKHa/IE ITeTe.

Haknapa mrere v 0AroBOpHOCT

YV Be3u ca HaKHAJIOM ILTETe, CBaKa CTPaHa YrOBOpHHIIA Tpeba aa 00e30e1u y
JoMaheM npaBy J1a JIMIia Koja Cy TpeTpIiesa IITeTy Kao MOCISANITY KOPYIIIH]je, UMajy
TPaBO Ha TIOKPETame TIOCTYIIKA PaJi J0oOMjamba MyHe HAKHA/E 3a IITETY, a TaKBa
HaKHAJa MOXe Ja oOyXBaTW MarepujayiHy IITEeTy, HM3MaKiay JIOOHT WIn
HeMmarepujayHy mrety. [IpemMa KOHBEHIMjH, Kako O ce IITeTa HaJOKHAJIWIA,
NOTPeOHO je J1a TIPETXOMHO Oyy HUCIymeHa cieneha Tpu ycioBa: 1a je Ty)KeH!
U3BPIINO WM 0I00pHO KOPYIITUBHY Pajiiby HMIH Jia j€ TPOITYCTHO JIa TIPeLy3Me
PasyMHe Mepe Jia CIIPEUH TAKBY PaJIEbY, J1a j& TYKIJIALl IPETPIIEO IITETY U 1A TOCTOjU
y3podHa Be3a mMel)y paime KOopymipje U mTeTe. YKOIUKO j€ BHIIE TY)KSHHX
OJITOBOPHO 32 LITETY IPOUCTEKITY U3 UCTE KOPYIIIM]CKE AKTUBHOCTH, TAKBA JIUIIA CY
conmaapHo ofroBopHa. 11ITo ce Thye oaroBopHOCTH pyKaBe 3a HAKHATY IIITETE KOjy
j€ HeKo JIMIIe TIPETPIIENO YCIIe KOPYITHBHE PaJlihe U3BPIICHE OfI CTPAHE HEHUX
CITy’KOCHHX JIMIIA Y BPLICHY HBUXOBHX Ty’KHOCTH, KOHBEHIIU]OM je TpeBul)eHo 1a

57



EBpOHCKO 3aKOHO/IaBCTBO

CBaka CTpaHa YroBopHHIAa Tpeba ma 00e30eau y momaheM mpaBy omroBapajyhe
MOCTYIIKE, Kako OM UM ce OMOTYhIJIo J1a OTpaXKyjy HaKkHaIy Off IpyKaBe WIH Y
CITydajy Jia CTpaHa YTOBOPHHIIA HUjE prkaBa, Off FheHNX HAIJIKHUX OpraHa.
Wnak, y3umajyhu y 003up cBe OKOJIHOCTH, YKOJMKO j€ TY>KUJIAl] CBOJOM
IPELIKOM JIONPUHEO HACTaHKY WK NoBehamwy IITeTe, KOHBEHIM)a peBuha 1a
HakHaa Oy/e yMameHa WM Jia ce He ono0pu. KonBeHmujoM cy orpenesbeHn
POKOBH 3acTapesnocTi. Harme, TOCTyTIIM 3a HAKHA/Ty LITETE 3aCTapeEBajy y POKY
KOjU He Moxke 1a Oyze kpahut of1 Tpu rofmHe, Off JaHa Kajia je omreheHn ca3Hao
WM OCHOBAHO MOTAO0 JIa Ca3Ha 3a IITeTy WK KOPYIITHBHY Pajiby U 32 UICHTUTET
OZIrOBOPHOT JiHI[a. TakBU MOCTYMNIIM HE MOTY J1a CE MMOKPEHY HAaKOH UCTEeKa poKa
3acTapenocTH, Koju He Moxe 1a Oyne kpahu on JeceT roauHa o JaHa Kaja je
KOPYNTHBHA pajiiba M3BPILICHA, 3aKOHU CTPaHa YTOBOPHHUIIA KOJU PETYIHIILY
3aCTOj WJIM MPEKH]] POKa 3aCTapeNoCTH MIPUMEHY]y Ce KaJia je TO LIEITUCXOTHO.

BaspaHOCT yroBopa, n3BeIlTajyu u peBusmuja

Hanasee, moTmmcHuIIe cy ce criopasymerne ja y romahem npasy 06e30ere 1a
CBAaKH YTOBOp WJIHM HETOBa openda Koja omoryhyje kopymimjy, Tpeba na ce
NPOIVIacy HUILITABKUM H JIa CE CBE YTOBOPHE CTPaHe, UHja je CaracHOCT I0BEIeHa
y IIUTabe KOPYNTHBHOM PaI-OM, 00paTe Cyay, Kako 61 yroBop OHo MporiaieH
HeBaxehnM, unMe He ryOe mpaBo Ha MOTpaXUBame HakHaje mrere. Takole,
criopasyMelie ¢y ce Jia y cBoM JioMaheM mpaBy 00e30e/ie cBe HEOIXOIHE Mepe 1a
roAMIIBbY U3BelITaju npeayseha Oyay u3paheHu jacHO M ja Jajy TadyaH U
BEPOJIOCTOjaH MpUKa3 (PMHAHCH]CKOT MOCIIOBama TOT Tpeay3eha, Te na y by
CrpevaBama KOPYNTHBHUX PpaJlbi, PEBH30PH MOTBPhYjy Ha je TomuiImu
u3BelITaj 0 (MHAHCH]CKOM IMOCIIOBamy mpenyseha Tauan m ja mpencraBiba
BEPOJIOCTO]jaH MpHKa3 GHHAHCH]CKOT ITOCIOBamka TOT npeay3eha.

3amrrura 3aI10CJICHMX, npnﬁaBmaH,e J0Ka3a
" JOKa3HU ITOCTYIIaK

IlIto ce THue 3amTHTE 3AMOC/CHUX, CBAka CTPaHA YTOBOPHHIIA Tpeba na
006e30emu y nomaheM mpasy OILFOBapajyhy 3aIITUTY OJf OUIIO Koje HeonpaB/iaHe
CaHKLII/I_]e MPOTHB 3aMOCTICHHX, KOjH I/IMa_]y OCHOBAHOT pa3Jiora jJa CyMmajy y
KOPYIILIHjy U KOjH, Y OOPOj BEpH, CBOjY CyMEbY IPHjaBe OJATOBOPHUM JIUIIMMA
Win opraHnMa. KoHBEHIINjOM je MCTaKHyTa BKHOCT ofipeljrBamba MpHBPEMEHNX
Mepa, Te 00e30ehuBarma IeT0TBOPHUX HAYWHA MprubaBIbama gokasa. Haume, 3a
CTpaHe yroBOpHUIlE MpeaBuheHe cy obaBe3e na y momaheM mpaBy o6e30eme
JIENIOTBOPHE HAYMHE TPUOaBJbama J0Ka3za y rpahaHCKUM TOCTYIIUMA, KOjU
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MpoU3KIIa3e U3 KOPYNTUBHUX PaIlbU, OMHOCHO Aa 00e30e1e mpuBpeMeHe Mepe-
MOryhHOCT J1a Cy/1 M3/1a HaJIore HEOMXOHE Ja C€ 3allTUTE MpaBa U UHTEPECU
CTpaHaka y TrpahaHCKUM MOCTYIILIMA, KOjH MPOU3IIa3e U3 KOPYINTUBHUX PAIHH.

MebyHaponHa capagipba v Ham3op Haj cripoBoberseM KonBeH1mje

KouBenuujom je ytBpheHa u mehyHapogHa capaamba M Hag30p Hal
cripoBohemem. CrpoBohewe Konsenuuje naamiena [pyma apkaBa NmpoTHB
kopymmuje (The Group of States against Corruption (GRECQO), a mehynapomna
capajima rmojjpa3yMeBa Jia CTpaHe yroBopHuile edukacHo capalyyjy y ctBaprmMa
KOj€e ce oJJHOCE Ha TpaljaHcke MOCTYIKE y ClIydajeBUMa KOPYIILHjE, HAPOUUTO Y
BE3M Ca JOCTaBOM JIOKyMEHaTa, MpHOaB/baeM JI0Ka3a y HHOCTPAHCTBY,
HaJIe)KHOIINY, PU3HABAKHEM U M3BPIICHEM CTPAHUX MPECyAa M TPOIIKOBUMA
TIOCTYTIKA, Y CKJIay ca ofpendama pelieBaHTHUX Mel)yHapOTHUX HHCTpyMeHaTa
0 MehyHapoaHOj capamy y rpa)aHCKUM UM MPUBPEIHUM CTBapUMa 4Hje Cy
CTpaHe YTOBOPHHUIIE, Ka0 U Y CKJIaJly ca JoMahuM IpaBoM.

IIpucryname KonsBeHmmju, pesepBa, mprMeHa
M OJTHOC peMa JpyIruM MHCTpyMeHTHMa M CIIopasyMumMa

Hakon ctynama Ha cHary oBe koHBeHIMje, Komurer munuctapa Casera
EBpore, 1o 06aB/reHIM KOHCYIITalljaMa ca CTpaHaMa yrOBOPHUIIAMa, MOXE J1a
no3oBe Omio Kojy JApkaBy koja Huje uianuna Casera EBpome u Huje
y4ecTBOBaJa Y HEHOJ U3pajau, 1a npucTynu KoHBEHLU]H, OATYKOM JOHETOM
BehnHoM, kako je mpenBubeno uwianom 20x. Craryra Casera EBpome u
JETHOTIIACHO OJT CTpaHe MPEJICTaBHUKA CTPaHa YTOBOPHHUIIA KOj€ MMajy TPaBo J1a
cene y Komurery. ¥ onHocy Ha 6110 Kojy JpxaBy koja npuctyna KonseHimju,
OHa CTyTIa Ha CHATy MPBOT JIaHa Y MeceIly MOCIie HCTEeKa IIEPHOIa Ol TPH Mecera
HAKOH JlaTyMa JIeTIOHOBalka MHCTPYMEHTAa O MPHUCTYNamy KOJ T'eHEepaTHOT
cekperapa Casera EBpome. CBaka JpkaBa Koja MPUCTYIH OBO] KOHBEHIIUJU
ayromarcku nocraje wianua GRECO, ykonuko Beh HHje WwiaHuIa y TPEHYTKY
NPUCTyMamka, JAHOM KaJla y OHOCY Ha iy KOHBeHIM]ja CTyNu Ha CHATYy.

PesepBa He MOXKe Ia ce cCTaBM HY Ha jenHy onpen0y KoseHije

Craka nprkaBa win EBporicka 3ajeiHUIIa MOXKE J1a, TIPHITMKOM ITOTITHCHBAbA
WM ICIOHOBaka MHCTPYMEHTA O HOTBphHBamby, IPUXBATakby, 0J100paBarmy WIN
MPUCTYTIakbY, Ha3HAYM TEPUTOPH]Y WITH TEPUTOPH]E Ha KOJUMa CE OBa KOHBEHITH]a
npuMeyje U MOXKe Jla, OMI0 KOT KacHHjer JaTyMma, M3jaBOM T'€HEepaIHOM
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cekperapy CaBera EBporne, mpommpu npuMeHy oBe KOHBEHIIMjE Ha OMJIO KOjy
TEPUTOPHjy Ha3HAYEHy y U3jaBu. Y OIHOCY Ha Ty TepuTopHjy, KoHBeHImja cTymna
Ha CHary IpBoOr JIJaHa Y Mecelly 10cje UCTeKa Iepuosia o TpPH Mecela HakoH
JaTyMa KaJia je TeHepalTHA CeKpeTap TakBo o0aBemiTeke mpumuo. CBaka Takpa
u3jaBa JaTa MOXe Ja Ce, y OMHOCY Ha OMJIO KOjy TEPUTOPH]Y HAa3HAYEHY Y 0],
IIOBy4Ye Ha OCHOBY oOaBelTema reHepanHoM cekperapy Casera Eppore, a
TIOBJIAYEH-E CTYyIIa Ha CHAry MPBOT JaHa Y MECEILy MOCIIe UCTeKa MepHoa O] TpU
Mecela HaKOH JJaTyMa KaJia j€ TeHepaIHH CEKpeTap TakBO 00aBEIITEHhE IIPUMHO.
KonBeHuuja He yTuye Ha npaBa U o0aBe3e Koje Mpor3uiiase U3 MehyHapoaHUX
MyJITHJIATEPATHAX HHCTpYMEHara o oapeleHnM ruTambuma. CTpaHe yroBOpHUIIE
Konsenuuje Mory meljycoOHO fa 3akibyde OunarepaliHe Wi MyJITHIaTepaIHe
CIIopa3yMe O CTBApUMa KOje PETYJIHIIE OBa KOHBEHIN]a, Y IIMJbY YIIOTITyhaBarmba
WX jadarba IeHUX OfIpe0H M JIaKIIe MPUMEHE HeHNX Hadesa Wik Jia ce, He
upajyhn y 1usbeBe U Hadena oBe KOHBEHIIH]jE, OBPTHY MPaBUIMMa O OBUM
NHUTakbUMa, Y OKBUpPY MOCEOHOTI CHCTEMa, KOjUu je 00aBe3yjyhu y TpeHyTKy
OTBaparma OBE KOHBEHIIN]E 32 MOTIHCUBASE, @ YKOIIMKO Cy JIBE MJIM BHUIIIE CTPaHA
YTOBOpPHHMILIA Beh 3aKJbyuuiie CrIopasyM WM YTOBOP O MPEeaMETy KOjuM ce 0aBu
0Ba KOHBEHIIW]ja, HJIM Cy Ha HEKH IPYTH HAYWH yCIIOCTABIJIE CBOjE OTHOCE Y BE3H
ca TUM TIUTamkeM, OHE MMajy IPaBo Jla YMECTO OBE KOHBEHIIU]E IPUMEIbY]Y Taj
CTIOpa3yM WJIM YTOBOP WITH Jia PETYIHITY OJHOCE TIpeMa HhUMa.

Msmene KonBeHnmje, otkasuBame KoHBeH1je
M pelllaBaibe CIIOPOBa

Ha xpajy, KorBenmmjom je npensuheHa MoryhHOCT n3MeHe KOjy MOXe Jia
npeoxu oo koja Ctpana yroBopHuna 1 ypeheH je mocrynak uzmene. KMcro
TaKo, mpeasuleHa je ¥ MOryhHOCT OTKa3MBamba, OJHOCHO Ja CBaka CpaHa
YTOBOPHHIIA MOXE J1a, y OWJIO KOje BpeMe, OTKaKe OBY KOHBEHIIU]Y ClIambeM
obaBeTewa resepaiHom cexperapy Casera EBpomne u ypehen je nocrynax
OTKa3uWBama. Y ciydajy cmopa usMehy CrpaHa yroBopHHIIA Y BE3H ca
TyMayeHheM U IIPUMEHOM OBe KoHBeHIMje, CTpaHe YroBOpHHIIE MoKymiahe 1a
peliie Crop MperoBopruMa MIIM Ha OWIIO KOJU JIPYTH MUPaH HA4lH, 10 BbUXOBOM
u300py, yKJbyuyjyhu mogHomeme crnopa EBponckoM KOMHUTETY 3a MpaBHY
capajimy, apOUTpaKHOM TpUOYHAITY, 4Hje Cy ouTyke obaBesyjyhe 3a Ctpane
yroBopHuIle Wi MehyHapomaHoM cyy mpasre, y ckiary ca qoropopom Crpana
YTOBOPHHUIIA Y CIIODY.
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3) YCBAJAFGE 3AKOHA O 3AIITUTH V3BVIBVIBAUA
KAO MEPA EY

OcHoBHe onpernioe

VY Penybmuuu CpOuju, 3akoHOM O 3alITUTH y30ymuBaua ypebyje ce
y30ymHBambe, MOCTYyIaK y30ymhuBama, MpaBa y30ymrBaya, 00aBesa JApxKaBHUX
U JIpyTHX OpraHa W OpraHu3alyja ¥ MpaBHUX M (QU3MUYKHX JHLA Y BE3H ca
y30ymHBamEeM, Kao U Jpyra MUTamba O 3Hauaja 3a y30ymUBAkEe U 3aIUTHTY
y30ymHBada. YBogHE ofpe0e 0 PeAMETY 3aKOHA U 3HaUCHY M0je/IMHNX U3pa3a
ypHe caapxaj [mase I, Ommre oxpende o y30ymUBamy U MpaBy Ha 3aIUTUTY
ypehene cy y Tmau I1.° CxomHo yBOmHMM onpemdama, ,,y30ymuBame” je
OTKpHUBamke MH(POpPMAIMje O KpIICHY MPONHca, KpIIeHwY JbYIACKUX MpaBa,
BpILCHY jaBHOT OBanihemba MPOTUBHO CBPCH 300T KOje je OBEPEHO, OITACHOCTH
[0 JKMBOT, jaBHO 31paBbe, 0e30€IHOCT, JKMBOTHY CpEIMHY, Ka0 U pPaau
CrpeyaBara IITETe BEIUKUX pa3Mepa, a ,,y30ymuBad” je (PU3NUKO JIUIE Koje
U3BPILHU y30YHHBaWkE Y BE3U Ca CBOJUM paJHUM aHTaKOBAHEM, IMOCTYIIKOM
3arolUbaBamba, KOpUIINEHEeM yciyra Jp)KaBHUX U IPyTHX OpraHa, Hocuiiana
jaBHUX oBnamherwa WM jJaBHUX CIY)KOHW, TIOCIOBHOM CapajbOM H IPaBOM
BJIACHMILITBA HA MPUBpeHOM ApymTBy. HaBenenum ozpendama onpenesbeHa cy
U 3Hauema u3pasa ,,lociojanail’, ,,0ArOBOPHO JIUIIE”, ,,paTHO aHTAXKOBakE
,»OBJamheHn opran” u ,,luTeTHa pajama’. OnmTum oapendama o y30ymHBamy,
3a0pameHO je crpedaBame y30ymuBama, ojpenda OMIITer aKTa WIn
T0j€IMHAYHOT aKTa KOJOM Ce CIpevaBa y30yHHBambE j€ HUILITABA U 3a0pambeHo
je mpeay3uMame ITeTHe paamwe. OnmTuM oapendama onpeheH je u TepCOHATHU
OITICET, OJHOCHO KOje KaTeroTpuje JIMIa MOTY HMMaTH 3allTUTy Y cnyqajy
y30ymuBama. Ty cy, pe cBera, y30ymHBayuM, 3aTUM MIOBE3aHA JIUIIA, JIUIA KO_]a
Cy TOTpEIIHO O3HAauYeHa Kao y30ymHBauH, CIy)XOeHa JIMIa Kao M JHIa Koja
NPUKYIUbajy UHGOpMaLHje, Tj. MOTCHIMjaIHN Y30ymhuBaun. Y30ymhHBay UMa
IpaBo Ha 3AIUTUTY, y CKJIaJy ca 3aKOHOM, aKO HM3BPIIH y30yHHBame KOJ
MOCIIOJABIIA, OBJIAIINEHOT OpraHa WM jaBHOCTH Ha HAYHMH MPOIICAH 3aKOHOM,
3aTUM OTKpHje MH(POPMALIM]y O KPILICHY MPOIHICa, KPIIeHY JbYACKUX NpaBa,
BpILCHY jaBHOT OBanihemba MPOTUBHO CBPCH 300T KOje je TOBEPEHO, OITACHOCTH
[0 JKMBOT, jJaBHO 3paBJbe, 0€30€IHOCT, JKMBOTHY CpEIHMHY, Ka0 U pPaau
ClIpeyaBama IITeTe BEMKUX pa3Mepa y pOKy OJf je[JHE TOIMHE OJ1 JJaHa Ca3Hamba
3a M3BPILIEHY PaJiby 300T KOje BPILM y30yHUBAE, a HAJKACHHU]E Y POKY OJ1 JIeCeT
rOIMHA OJ] JIaHa U3BpLICHA T€ PA/be U ako OM y TPEHYTKY y30ymHBama, Ha

% I'maga I, un. 1-2 v [naga 11, uin. 3-11 3akoHa o 3amTiTy y30ymHuBaYa.
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OCHOBY PAaCIIOJIOKMBHX TI0JIATaKa, Y UCTUHUTOCT HH(OPMAIIHje, TIOBEPOBAIIO
JIMIIE ca MPOCEUHUM 3HAEM U UCKYCTBOM Kao U y30ymuBad. OBJe ce He pajii O
POKY 32 MOTHOLIEH:E TyXO0€ CyTy 32 OCTBapHBAILE 3AIUTUTE, Beh 0 pOKY Y KoMe
je moTpeOHO U3BPIIMTH Y30yHHBamE ]a OU ce KacHHje, y CIydajy eBeHTyallHe
HITeTe, MOma TMOTpaxuTu 3amrTuta. OTKpuBame HH(pOpMalrje, OTHOCHO
y30ymUBame, y30ymhrBad Tpeda J1a U3BPIIU y POKY Ofl Je[HE TOIUHE OJl JaHa
Ca3Hama 3a U3BPIICHE paliibe (KOja je peJieBaHTHA 32 y30ymhHBabE),  YKOIUKO
MOCTOj€ OKOMHOCTH 300T KOjUX HHje y MoryhHocTM ga TO y4YMHH Yy
JETHOTOIUIIIELEM POKY, Y30YH-HBad TO MOKE YUMHHUTH y POKY Of] JIECET TOAMHA
071 JlaHa W3BpIICHA PEleBaHTHE pajme. JleceToromuuimu pok je oapeheH
00jeKTUBHO, O] JIaHa U3BPILIEHa PaJIihe, a HE O JaHa ca3Hama 3a wy. C apyre
CTpaHe, Cy/ICKa 3alllTHTa 0CTBapyje Ce MOJHOIICHEM TYXKOE 3a 3aITUTY Y Be3U
ca y30ymHBameM HAICKHOM CyLy, Y POKY OIl IIECT MECEIM Off IaHa Ca3Hamba
3a Mpey3eTy ITETHY Pajiby, OHOCHO TPU TOIAMHE O] JaHa Kaja je ITeTHa
pajma mpeysera.

3amrTira y30ysMBavda M HAaKHa/a IITeTe

3amrtuTa y30ymHBaua U HaKHa/Ia IMITeTe perynucane ¢y y [nasu [V 3akona
0 3amrtutH y30ymuBada, a npe tora je y Iwasu III ypehen Ilocrymaxk.'
V30ymuBambe MOKe OUTH YHYTpAILEbE, CIIOJbAIIHE WIH Y30yHHUBAHE JABHOCTH.
VYHyTpanimse y30ymBHBabe j€ OTKpHBamke HH(POpMAIHje MOCIOIABILY, CIIOJhAIIHE
y30yIUBALE j€ OTKpHBamke HH(OpMaIije oBIatheHOM OpraHy, a y30ymhHBambe
JABHOCTH j€ OTKpHBambe MH(OPMAIIMje CPEICTBUMA JaBHOT HH(DOPMHUCAHA, ITyTEM
MHTEpPHETA, HA JaABHUM CKYTIOBHMMA WM Ha JAPYTH HAYMH KOJUM C€ 00aBEeIITeHE
MOXKE€ YYMHHUTH JOCTYNHHM jaBHOCTH. KoHBeHIMjoM mpeaBuljeHa 3amitura
3aI0CIIeHHX, KOja IoIpa3yMeBa Jla CBaka CTpaHa yroBOpHHMIIA Tpeba 1a 06e30enu
y nomahem mpaBy oAroBapajyhy 3amTuty o OMIo Koje HeolpaBIaHe CaHKIIN]je
IPOTUB 3a0CJICHUX, KOJU UMajy OCHOBAHOT pa3Jiora Jia CyMibajy y KOpyHuujy u
KOjH, y 100p0j BEpH, CBOJY CyMEbY TIPHjaBe OJrOBOPHUM JIUIMMA HITH OPTraHuMa,
y 3aKoHy 0 3amTuTH y30ymuBada y Peryomuimm CpOuju je peryaicana Tako ITo
je MPOIMHUCaHO Jia MOCI0aBall He CME YMHEHEM WM HEUUHEHEM J1a CTaBU
y30ymHBada y HETIOBOJbHU]U TOJIOXKA] Y BE3H ca y30yHBAbEM, @ HAPOUUTO aKo
Ce HEMOBOJHHUJH TMOJIOKA] ONHOCH Ha 3aloll/baBame; CTUIARE CBOjCTBA
NpUIPaBHUKA WIA BOJIOHTEPA; pajJ BaH paJHOT OIHOCA; 00pa3oBame,
ocroco0JbaBabe WM CTPYYHO YCaBpIlaBame; HAlpeloBamkbe Ha IOCIHY,
OLICHMBAHE, CTUIIAEHE UITH TYOUTaK 3Barba; AUCLIUIIIMHCKE MEPE U Ka3He; yCIOBE

10 Taga 11, wr. 12-20 u [maga IV, win. 21-36. 3akoHa 0 3aIITHTH Y30y HUBaYA.

62



EBpOHCKO 3aKOHO/IaBCTBO

pajia; MpecTaHak PaJHOT OJJHOCA; 3apaly U JIpyre HAKHAJE U3 PAIHOT OIHOCA;
yuemhe y JOOMTH TOCIIONABIA; WCIUIATY Harpajge W OTIPEMHHUHE;
pacrnopelhuBame WM IpeMeITaj Ha IPYTo PaJHO MECTO; HeTpey3uMamke Mepa
paau 3amrTuTe 300T y3HEMUpaBama Off CTpaHe JIPYyrux Juia; yimyhusame Ha
o0aBe3He 3/IpaBCTBEHE TPEIIeie WM yITyhrBame Ha Mpervie/ie paiy OleHe paiHe
CIOCOOHOCTH, TE J]a Cy HUIITABE OJIPEA0E OIIIITET aKTa KOjuMa ce y30ymhuBady
yckpahyje wiu moBpel)yje mpaBo, OAHOCHO KOjUMa e OBa JIMIIA CTaBJba]y Y
HETIOBOJBHU]H TIOJIOKA] Y BE3H ca y30ymuBameM. [Ipu TomMe, Harpe] HaBeIeHa
aucta Huje ucupiubyjyha, Beh cy cutyamnuje y Be3u ca kojuMa ce y30ymuBad
CTaBJbha y HETIOBOJBHUjU TIOJIOXKA] HABEIICHE exempli causa, TTO MOAPa3yMeBa J1a
ce TOX OBy 3aKOHCKY OApeady MOTy IOABECTH CBH JPYTH BapujeTeTH
HEpaBHOIPABHOT MOCTYTIakba MOCIIOABIA TIPeMa Y30ybHBaqy, OTHOCHO YHEHCHHA
WM HEUHHEHha TIOCIIOaBIIa KOjHM MOXKE J1a CTaBU y30yHHBa4a y HETIOBOJBHH]U
TIOJIOXKaj Y BE3U ca y30ymhUBamheM. Y30ymHBad IpeMa KOME je TpejTy3eTa IITeTHa
pajma y Be3u ca y30ymhHUBakbEeM UMa MPaBo Ha CYIICKY 3amTuTy. M3pa3 ,,mreTHa
pamma” je neduHECAaH KAao CBAaKO UYMICHEC WIM HEUMCHE Yy BE3M ca
y30yEBHUBAEM KOJUM c€ y30yHHBady WU JIUITY KOje UMa MPaBo Ha 3aIlITHTY Kao
y30y®BHBau yrpokaBa WM ToBpehyje mpaBo, OJHOCHO KOjUM C€ Ta JIHIa
CTaBJba)y Yy HEMOBOJHHUJU TIONOXKAj. Ty)KOOM 3a 3alITUTy Yy Be3U ca
y30yEHBAKEM MOXKE CE TPAXXUTH YTBphere J1a je TipemMa y30ymhUuBauy Tpeay3eTa
HITETHA pajiba, 3a0paHa BpIICHA U TIOHABJbAA IITETHE PAbE, YKIAmHAKE
Hocliequua HMCTe, HAaKHAJa MarepujaiHe M HEMaTepujajHe IITeTe, Te
00jaBJbUBaKE TPECYJIE JOHETE MO TY>KOU TIOAHETO] U3 HABEICHUX pas3yiora y
CpeAcTBAMA jaBHOT HMH(OpPMECamka, O TPOIIKY TYXXEHOT Y cilydajeBUMa
HaHOIIICH:A IITETe 300T y30ymhUBamba, y30yhHBa4 NMa IPAaBO HA HAKHAJTY IIITETE,
y CKJIaJTy ca 3aKOHOM Koju ypeljyje oomurarmone onHoce: HaBeneHo nompaszymena
Jla IPaBO HA HAKHA/Y IITETE Y CIy4ajy HaHOIICHA ITETHUX TMOCEINIA YCIIe
y30ymHBama ,,i3BUpe"* y ofpendama 3akoHa o 3allTUTH Y30ymhHBada, a MATamba
BpCTE, 00MMa U Jpyra MUTama y BE3W HAKHAJIE IITETE OCTBAPY]Y C€ CXOTHO
ozpendaMa 3akoHa 0 OOJIMranMoHUM ofHOcKMA.!! Y Be3u ¢ TUM, KO apyrome
TPOY3POKYje IITETY My’KaH je HaJOKHAUTH j€, YKOIMKO HE JOKaXe JIa je mTeTa
Hactana 0e3 meroBe kpusuie.'> Meljy cBoja ocHoBHa Hauena, 300 je cBpcTao
3abpaHy MPOYy3pOKOBama IITETE, a OIMAaX 3aTUM M JYKHOCT HCIYHhCHa
obage3a." [lItera je ymarmerme Heurje MMOBHHE (OOMYHA INTETA) U CIIPEYaBarbe

1 Cn. mact CDOPJ”, 6p. 29/78, 39/85, 45/89 - omyryka YCJ 1 57/89, “Ca. muct CPJ”, 6p. 31/93
“Ca. muaer CHUI™, 6p. 1/2003 - YeraBHa moBessa, nasse y Tekety 300.

245 154. cr. 1, 300.
3. 16-17. 300.
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HEHOT noBehama (M3Makia KOPUCT), Ka0 M HaHOLIEHE ApyroMe (PH3UUKOT MU
IICHXMYKOT 0oJla Witk cTpaxa (Hemarepujaina mrera).'* TIpema Tome, myHa
HakHaja mrete npema KonseHuuju, kao u npema npaswinma 300 y Haiiem
paBy, 3HaUM HAKHA/Ty MaTepHjaIHe IITETE, KAKO CTBApHE ILITETE, TAKO U U3MAKIIE
KOPHCTH, T€ HAKHA,Ty HEMaTepHjalHe IITeTe.

MarepwujaHa 1 HemMaTepyjajIHa IITeTa

Kox HakHazie MarepujajHe mTeTe, ITETHHK je Ty)KaH YCIIOCTAaBUTH CTabe
KOje je OMJIO Ipe Hero IITO je IITeTa HacTaja. YKOJIMKO PECTUTYIIM]a HE YKIIama
IITETYy MOTITYHO, OZTOBOPHO JIMIIE AYXHO j€ 3@ OCTaTaK IITeTe AAaTH HAKHAIY Y
HOBILY, @ YKOJIMKO yCIIOCTaBJbam-e¢ PaHUjer cTama HUje Moryhe, WM Kajx cyx
cMarpa Jia Huje HyXHO Jia TO YYHHH OTOBOPHO JIMIIE, CyA he oapeanTy 1a OHo
uciuiaty omreheHuky ofarosapajyhy CBOTY HOBIA HAa MMe HakKHaJe IITETE.
Takohe, cyn he omreheHnky qoCyIuTH HaKHATY Y HOBILY KaJ OH TO 3aXTEBa,
U3y3€B aKO OKOJHOCTH JIaTOI CiIy4yaja OIpaBlaBajy yCIOCTABIbAKE PaHHUjer
crama.”” IlITo ce Tnue oOMMa HakHaje MarepujajHe mrtere,'® mpaBuio je
o0MraIoHoT npasa Jia omreheHUK NMa IMpaBo Kako Ha HAKHa Ty OOMYHE IITeTe
(damnum emergens), Tako U Ha HaKHAJy U3MaKJie KOPUCTH ([ucrum cessans).
Takohe je mpaBwio OONMMTramMOHOT TpaBa Jaa Cyd, y3umajyhu y o03up u
OKOJIHOCTH KOj€ Cy HACTYIIMJIE TIOCIIE ITPOY3POKOBaha IITETE, OCYhyje HaKHATY
y M3HOCY KOjH je TIoTpebaH Jia ce omreheHnkoBa MaTeprjaiHa CUTyalluja JOBee
y OHO CTame y KoMe Ou ce Hajaswia Jia Huje OWJIO IITETHE pamhe WIH
HPOITYIITamba, 0K, IIPU OLIEHN BUCHHE W3MaKJIe KOPUCTH y3UMa y 003Up J0OUTaK
KOjU C€ MOTa0 OCHOBAaHO OYEKHMBATH IPEMa PEIOBHOM TOKY CTBAPH WIIH IpeMa
NOCEOHMM OKOJTHOCTHMA, a YHje je OCTBAPEHE CIIPEIECHO IITETHUKOBOM Pa IlOM
WM TPOIYyIITameM. 300T YMbEHa WM HEUMbEHA TOCTI0aBIA KOJUM CTaBJba
y30ymHBada y HETIOBOJHHU]H TIOJIOXKA] Y BE3U Ca y30ymhHBakEM, MOYKE HACTATH
U HeMarepHjaia ITeTa. 3a pa3siuKy O] MHCTUTYTa MaTepHjajHe LITeTe KOjU
IITUTH UMOBHHCKE MHTEPECE jeIHOT JINIA, MHCTHTYT HEMaTepHjaHe IITeTe
IITHTH HETOBE MOpAJTHE, HieaTHe nHTepece. FIMOBHHCKaA 100pa ce MOTy TauHO
U3PA3UTH y HOBYAHO] IPOTUBBPEIHOCTHU, UMA]y TPIKUILHY BPEJHOCT, 3aMEHIbUBA
Cy, MOTY OUTH y IIpaBHOM HPOMETY jep cy 3a Ta Jo0pa 3auHTEpecOBaHa U Apyra
JIAIIA, IOK C€ HEMMOBHHCKA 100pa, CYIIPOTHO TOME, HE MOTY M3pa3UTH Y HOBILY,

4. 155. 300.
5Y5. 185. 300.
161, 189-192. 300.
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HE3aMEHJbHBA Cy U MMajy BPEIHOCT CaMo 3a CBOT TUTyiapa.'” ¥V ciydajeBiuma
HaKHa/le HeMaTepHjalTHe ILITeTe He pajiul ce 0 obemtehery y KITaCHYHOM CMUCITY,
Beh o catucdakuuju omreheHOM KOjoM My ce kel oMoryhutu npubaBibame
HEKHX 33]J0BOJbCTABA U Y)KUTaKa HoMohy Kojux he OH MoKyImarH 1a yoiaaxu cBe
OHE HEYTOIHOCTH KOje je 300r MpeTpIubeHe 1mTere nmMao. HecymMmuBo je 1a cy
¢dbu3nuka 1 ncuxudka 601, Te CTpax, MojaBe Koje cy HacTajie y yHyTpallbeM
HCUXMYKOM KUBOTY OIITEhEHOT ¥ BUXOBA CaipKUHA YECTO je Cy0jeKTHUBHA, Ta
ce 0 ’bUMa Ca3Haje Ha OCHOBY MCKa3a WITH MakK oJjpel)eHuX CUMITOMA Y FeTOBOM
noHamamwy. [lo3Haro je na Jbyau BeoMa pasiM4yMTO pearyjy y MCUXHYKO-
eMOIIMOHATHO] cepH, a ¢ APyre CTpaHe, HeMa JUJIeMe Jia Ce MpU YTBphHUBamy
HeMaTepHjaHe IITeTe HEe MoXe Mohu caMo o1 CyOjeKTHBHOI JI0XKMBJbaJia
omreheHoT U HBeroBe mperieniyje, Beh ce Mopajy IMaTy y BUJy U JIPYIITBEHA
CXBaTama U TPETUPAba TAKOBOT CTakba KOje OCTOjH Y ofpel)eHnM mprumkama.'®
HecymmHBO je fa BelITally Urpajy M3y3eTHO BaXKHY YJIOTY Y MOCTyLMMa 3a
HAKHaJly HeMaTepujaHe IITeTe U Jla IOMaxy Cyay Jia, KaKko je TO MPOMUCAHO
onpendama 300, KoJI O[UTyUrBaKba O 3aXTEBY 32 HAKHATY HEMATepHjalTHE ILTETe
Y BE€HO] BUCHHH, BOJM pauyHa 0 3Hayajy noBpeheHor 100pa 1 by KOME CITYKU
Ta HAKHAJ[a, aJId U O TOME JIa C€ ’hOME HE TIOTO/Tyj€ TeXKHhaMa KOj€ HUCY CIIOjHBe
Ca HCHOM HPHPOZIOM H JIPYIITBCHOM CBPXOM. V3 10, MPABHYHOCT KO 0cobOeH
HauMH NPUMEHE IpaBa, KOj! 3Ha4H Jia ce KOHKPETaH Clyyaj He pacrpasiba (camo)
Ca acreKTa CTPOre 3aKOHCKE perylaThBe, Hero MPBEHCTBEHO Y CBETIY Biajajyher
TIOMMakha TIPaBJIe y APYIITBY,” MOXe [a IONPHHECE 00Jb0] HHANBHIYaTH3aIHjH
ClTydaja ¥ MHCTPYMEHTAIM3AIINj ! TIPaB/e W IIPAaBHIHOCTH, TIOTOTOBO Y 00JIaCTH
3amrTute y30ymuBada. [IpaBo je mo3BaHO /@ yCIIOCTaBH JieMKaTaH OanmaHc
nu3Melyy mpaBuuHOTr oOemTehema KpTBamMa MCUXUYKUX IITETa JI0 KOJUX je
aKTHBHO JI0BEO TY>KEHH, JIOK Y HCTO BpeMe MOKYIIIaBa Ja 3a/10BOJbH MOJTUTUYKH
3aCHOBaHE CTaBoBeE Jia Tpeba n36ehn MoryhHOCT HeorpaHMYeHe OATOBOPHOCTH
TpeMa HEOrPaHUICHO] BPCTU UHIUBH/IYa. !

" Unuja babuh, ,IIpermocraBke oaroBopHocTH 3a mrery”, 36opuux padosa Ocuzyparve,
HaxkHaoa wimeme u Hosu 2pahancku nocmynyu, Uatepmex, beorpan, 2011, ctp. 186.

18 Bugeru uine: Jlyko Meauh, ,,HakHana HemarepujasiHe iTeTe 3a MPETPIUbEHE TYIIEBHE
6ooBe”, 300pHuK padosa Ocueyparse, HAKHAOQ wimeme u HO8uU 3aKOH 0 NAPHUYHOM NOCIYNKY,
Wurepmex, 3narubop, 2012, ctp. 249.

197, 200, cr. 2. 300.

2 TTyrmko Memuh, ,,HakHana Hemartepujanme mreTe 3a MpeTpIbeHe MyIieBHe 00m0Be”, op. Cit.,
ctp. 250.

2l Xajpuja Myjosuh-3opuuh, IIpaso, menmanino s0pasme u nakuada wmeme, 300pHuK paoosa
Ocuzyparve, HakHaoa wimeme u HO8U 3aKoH 0 napHuuHom nocmynky, Vlarepmex, 3matudop,
2012, ctp. 356.
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Hoka3Hu mocrymak

[Ito ce TMye AENOTBOPHUX HauMHA MpubaBbama J0Ka3za y rpaaHCcKuM
HOCTYIIIMMA, KOjU MPOU3HiIa3e u3 KOPYNTUBHUX paamH, Ha koje KoHBeHimja
ynyhyje, 3akoHOM O 3amTUTH Y30ymHBaya MPONHMCAHO j€ OACTYMAHmE Off
KJTAaCHYHOT TIPaBUIIa O TEPETy NOKa3MBama, actori incubit probatio, xoje 3Ha4N
Jla CTpaHKa Koja TBP/HM J1a IMa HEKO MPaBo, CHOCH TEPET IOKa3UBAHa YNEHCHULIC
Koja je OMTHA 3a HacTaHaka WJIM OCTBapuBame Mpasa. Haume, ako je y Toky
MOCTYTIKA TY)KHJIAIl YYHHHO BEPOBATHHM Jia je TIpeMa FeMy Tpely3eTa ITeTHa
pajmba y Be3u ca y30ymHBamkeM, Ha TY)KEHOM je TepeT J0Ka3MBamba Ja MTeTHA
pajiba HUje y y3pOovHO]j BE3H ca y30ymHBambeM. HakoH 1To Cy pelese o kome
je TepeT JoKa3MBama Ha TY)KCHOM, IPEy3elI HOBHjH HALMOHAIHH MPOIUCH O
3a0paHu TUCKpUMHUHALIM]E, y CKIIAly Ca HaueJIoM XyMaHHU3alHje paJHoOT MpaBa
U HaueloM in favor laborem, 0Baj NOKa3HH MOCTYMaK MpeaBuleH je Hajupe
ozipenbama 3aKoHa O CIIpeyaBamy 37I0CTaBJbamba Ha paay. Ha onpenesseme 3a
CHCTEMCKH TPUCTYN y W3rpaliBamy 3aKOHOMABHOT M HWHCTHTYLHOHAITHOT
MIJbea, KOjU Mofipa3yMeBa e(pukacaH MEXaHH3aM 3alUTUTE Of TUCKPUMUHALIH]E,
VKJBYYyjyhy U TUCKpUMHHAIM]Y Y 00JIaCTH pajia, yKa3yjy U U3MEHE U JIOIyHe
3akona 0 paxy u3 jyna mecera 2014. romune,” xoje yrBphyjy aa je Teper
JIOKa3MBamba y MOCTYIIMMA MOBOIOM JIMCKPHMUHAIIM]E Ha Pay Ha TYXKEHOM Tj.
Ha nocnofasity.> [Toper moceOHO MPONMCAHOT TepeTa J0Ka3HBaba, OCEOHO je
IPONHUCAHO U UCTPaXKHO Haveno. Hamme, y MOCTyNKy 3a 3alUTUTY y BE3H ca
y30ymHBambeM CyJl MOXe yTBphUBaTH YnbEHUIIE U KaJja oHe Mel)y cTpaHkama
HHCY CIIOpHE, @ MOXXE U CAMOCTAJIHO UCTPAKUBATH YHIH-CHUIIE KOje HU je[lHa
CTpaHKa HHje M3HeNa y MOCTYIKY, aK0 OIIEHH Ja je TO OJ 3Hauaja 3a MCXO[
nocrynka. [IpornicuBame mpaBuiia o TepeTy J0Ka3uBamba U UCTPAKHOM Hadely
y CKJIaaty je ca mpe3eToM obaBe3oM u3 KoHBeHIMje 1a CBaka CTpaHa yrOBOPHUIIA
Tpeba 1a 06e30eu y JomaheM MpaBy IIOTBOPHE HAYMHE MTPUOaBIbarha JI0Ka3a
y TpahaHCKuUM TOCTyNIMMa, KOju MPOU3MIa3e U3 KOPYNTUBHUX pajamu. CBu
JIeIOTBOPHY HAYWHU TpUOaBibarba JI0Kasa y rpal)aHCKuM MOCTYIIMMA, Tako y
OHHMMa KOjH Cy TIOKPEHYTH PaJil 3alITHTE Y30ymhUBayua, y UCTO] MEPH CITyXkKe
by KOjH je BaKaH y CBAaKOM CYIACKOM IOCTYIIKY Oe3 H3y3eTKa-Hauemy
MaTepHjaiHe UCTHHE KOje 3Ha4M J1a Y TIOCTYITKY TpeOa yTBPAUTHU CBE UHH-CHHULIE
¥ OKOJTHOCTH KOje Cy OUTe 3a JOHOIICH:E 3aKOHHTE U TpaBuiie oryke. Ha kpajy,
y TIOCTYTIKY 3aIITHTE Y BE3U ca y30yHHUBAKHEM, OTHOCHO Y TIOCEOHOM MOCTYIIKY

22 3akoH 0 pazxy, ,,Ci1. [macaux PC”, 6p.24/2005, 61/2005, 54/2009, 32/2013 u 75/2014.

2 Becna bunbuja, ,,TepeT nokasusama (onus probandi) y cliopoBAMa O JUCKPAMHHAIIA]U U
370CTaBIbamY Ha pany', M360p cyocke npaxce, 6p. 4/2015, ctp. 14-18.
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OlLlIeHE OCHOBAaHOCTH HaBOJa Ja TOjeIUHAuYHH aKT MOCIOAaBIa MPEICTaB/ba
HITETHY pajby Y Be3u ca y30ymHUBAWmEM, CY[ KOjH BOOHM MOCTYMAK MOXE
OZIPEAUTH MIPUBPEMEHY MEPY Y CKJIA/Ty ca 3aKOHOM KOjUM ce ypelyje U3BpiIene
u 06e30eheme. [Ipenmorom 3a onpelrBame mpuBpeMeHe Mepe MOXKE Ce 3aXTeBaTU
J1a CyJl OZITI0XKHU MIPABHO JIEjCTBO aKTa, 3a0paHy BPILEHE IITETHE PAAbe, Kao U 1a
HAJIOKU OTKJIakhale TaKo MPOy3poKoBaHUX mocneauna. [lpemmor ce moxe
MOIHETH TIpE TOKpPEeTama, 32 BpeMe Tpajama, Kao M MO OKOHYa’mY CYICKOT
MOCTYTIKA, CBE JIOK U3BPIIEHE HE Oy/ie CIPOBEICHO, C TUM JIa IPUBPEMEHY MEpY
MOKE OIPEAUTH U CYJ TI0 CITY)KOEHO] Ty>KHOCTH.

4) IATYM CTYIIAFbA HA CHATY

KonBeHIMja 0TBOpEHaA je 3a MOTIHCHBaKbE ApkaBama wiaHuaMma Caseta
EBporie, np>kaBama Koje HACY WIAHHUIIE, @ KOj€ CY YUECTBOBAJIE Y HEHO] H3PaaAN
1 EBpornckoj 3ajequunu. KoHBeHIwmja moasexe noTBphuBamy, MpuxBaramy Wi
onoOpaBamy, C TUM Jia c€ MHCTPYMEHTH O MOTBphHBamy, MpUXBaTalby WU
07100paBamy, IEMOHY]jy Koz reHepanHor cekperapa Casera EBporne. Konsenuuja
CTylla HA CHAry mpBOT JJaHa Y Mecelly Iocje UCTeKa Mepruoja Of TPU Mecena
HAKOH JIaTyMa KaJia je YeTpHAeCT MOTIHCHUIIA U330 CarIacCHOCT J1a Oyay
obaBe3ane KonBeHIMjoM, y CKIIaIy ca HaBeIEHHM ofpeadama o TOTBphHBamy,
NpHUXBaTamky Wi ofoOpaBamy kojuma Konsennuja momexe. CBaka o THX
NOTIHCHULIA, Koja HUje WwiaH [ pyme npskasa npotus kopynuuje — The Group of
States against Corruption (GRECO) y TpeHyTKy OTBphBamba, MPHXBaTama Win
onoOpaBama, ayTOMaTrCKH TOCTaje WiIaHWIA, O]l JaTyMma CTylama Ha CHary
Kongenmuje. I1ITo ce THde MOTMMCHUIIE KOja HAKHAIHO U3Pa3u CarIaCHOCT Jia
Oyne obaBe3ana KoHBEHIIMjOM, OHA CTyTIa HA CHATY TPBOT JaHa Y MeCeIly TOoCie
HCTEKa NepUo/ia O TPH Mecella HAKOH JIaTyMa M3pakaBarba CaracHOCTH 1a Oyzie
obaBe3ana KoHBeHIIMjoM y CKTaTy ca oapendama o HOTBphI/IBaHny, NpuXBapamby
WM 07100paBamy KOHBCHHI/IJC CBaka MOTNHCHULIA, KOja HUje WwiaHuua [ pymne
nprkasa npotuB kopynuuje (GRECO) y TpeHyTKy HOTBphHBama, MpHxBaTama
WK 0700paBama, ayTOMaTCKy MOCTaje WIAHMIA, Off IaTyMa Kaja y OHOCY Ha
my KonBeHuuja crymu Ha cHary. CBu moceOHM HaumHHM ydemrha EBporcke
3ajenHune y [ pymu apxasa nporus kopynuuje (GRECO) ytephyjy ce, y mepu
y K0jOj j& TO HEOTIXOTHO, 3ajeTHMYKUM CIIOpa3yMoM ca EBpOTICKOM 3ajeHHIIOM.
3axoH o notBphuBamy I pahanckonpaBHe KOHBEHIIH]jE O KOPYIILIHjU 00jaBJbEH j&
y “Ciyx6erom mnacuuky PC — Mehynapomaau yrosopu”, 6p. 102/2007 on
07.11.2007. romuae. OBuM 3aKoHOM TIOTBphyje ce [paaHcKorpaBHa KOHBEHIIH]E
0 KOpymiuju, caurmena 4. HoBemOpa 1999. roqune y CtpaszOypy, y OpuruHaimy
Ha (ppaHIlyCKOM U eHIIIecKkoM je3uKy (wi. 1). [Torom cienu Texet Konsennuje y
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OpPHUTHHATY Ha €HIVIECKOM JE€3UKY M Y TIPEBOY Ha CPIICKH je3HK (Wi. 2). 3aKoH je
CTYIIMO Ha CHAry OCMOT JlaHa O JaHa 00jaBsbuBama y “Ciy)KOCHOM TJIACHUKY
PC — Mehynaponuu yrosopu”, 1j. 15.11.2007. roguse.

5) I3BOPU

»~AKIIMOHHU TIaH 3a cnpoBohewe Hammonanue crapreruja 3a 6opOy npoTus
kopynuuje y Pemy6muuu Cpbuju 3a nepuoa ox 2013. no 2018. T'ogune*,
Cnyarcoenu enacnux PC, 6p. 79/13.

babuh, Nnuja, ,,IIpernocTaBke onroBOpHOCTH 3a MTETY", 3060pHUK paoosa

Ocueypare, HakHada wmeme u HO8u epahancku nocmynyu, NHTEpMEX,
beorpan, 2011.

bunbuja, Becna, ,Teper mnokazuBama (onus probandi) y cmopoBuma o
JTUCKpUMUHALIMJU | 37I0CTaBJbamby Ha pany" , M360p cyocke npakce, Op.
4/2015.

3akoH 0 3amTuTH y30ymuBaua, Cnyocoenu enachux PC, 6p. 128/2014

3akoH 0 obiuranuonuM oxHocuma, Cu. iucm COPJ, 6p. 29/78, 39/85, 45/89-
omnyka YCJ u 57/89, Cn. auem CPJ, 6p. 31/93 u Cn. iuem CLT, 6p. 1/2003-
‘YcraBHa 1oBeJba,

3akoH o notphuBamy [pahaHckonpaBHe KOHBEHIM]e 0 Kopymimju, Cryorcoeru
enaciux PC-mehynapoonu yeosopu, 6p. 102/2007

3akoH 0 pamy, Cyorcoenu enacnux PC, 6p.24/2005, 61/2005, 54/2009, 32/2013
u 75/2014.

3akoH o parupuxaimju Konsenyje YjenumeHnx Halja IpOTUB KOpyTILHje,
Cn. Iacnux CLT - mehynapoonu yeosopu, 6p. 12/2005.

Jly6apna, bpanko, ,,KonnenT pagauka-rpahanuna y npaBy EBporicke yHuje, o
pamHHUKa-poOa, pamHUKa-pode 10 pagHuka rpahanuna‘, Ilpaso u npuepeoa,
op. 7-9/11.

Jly6apna, bpanko, ,IlocebHa 3amrTuTa 3anmocieHor y3OymuBava“, [lpasHu
acuseom, 6p. 11/2011.

Menuh, ymko, ,,HakHana HemarepujaiHe mITeTe 3a NPETPIJBCHE TYIICBHE
oonose*, 30oprux padosa Ocuzyparwe, HakHaoa wmeme U HO8U 3AKOH O
napuuurom nocmynxy, Intepmex, 3narudop, 2012.

Myjosuh-3opuuh, Xajpuja, ,,IIpaBo, MeHTaIIHO 37paBibe M HaKHAIA IITETE™,

360pnux padosa Ocueyparve, HakHaoa wmeme u HO8U 3aKOH 0 NAPHUYHOM
nocmynky, Uarepmex, 3matudop, 2012.
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,,HalrmoHasHa cTpareruja 3a 6op0Oy npoTB Kopymije y Peryomumin Cpouju 3a
nepuon ox 2013. go 2018. rogune’ Crysrcoenu enacnux PC, 6p. 57/2013

VYera Penyonuke Cpbuje, Cnyorcoenu enacnux PC, 6p. 98/2006:

6. 3SHAYA] 3A PEIIYBJIVIKY CPBUJY

[TocTu3zame myHe XapMOHM3AIM]€ HOpMAaTHBHOT OKBHpa Peryonuke Cpouje
ca MelhyHapogHMM CTaHAapAuMa 3axXTe€Ba BEIUKH CTETEH 3aKOHOIABHOT
aHraxxoBama. Cynehu no cBoM (hopmaIHOM H3IVIeNy, TpaBHU OKBUp PeryOmuke
Cpbuje kpehe ce Beh aBageceTak romuHa, MyTeM €BPOIICKMX WHTETpaIlvja.
MHora 3akoHCKa pellema HWHCIHMpPHCAHA Cy YCBOjJeHUM MelyHapoaHum
CTaHJapuMa, Kao ¥ CaMOM IIpakcoM, Hajipe npakcoM EBporcke ynuje. [Tyko
Hpey3HMambe 3aKOHCKUX pellierha 3aciyXyje U Haula3u Ha KPUTUYKU OCBPT.
[TpecahuBame (,,ipaBHU TPaHCIJIAHTU ‘) MIPaBHUX IpaBUIIa JPYTHX KyIATypa
KOjH HEMajy KOPEH y KyATYpH Haller APYIITBA, a TUME HU MPETHOCTaBKHU 32
yCIIENIHO (DYHKITMOHKCALE, T Y BE3H C THM c1a00CT MOCTOjehrx HHCTUTYIH]ja
¥ HEKpUTHYKO TpecaljiBame MHCTUTYIIM]A U3 APYTOT OKpPYXKEHa, UMajy ciade
rapaHnyje 3a ycmex. [Ipeamer ompaBmaHe KpuUTHKE je U TIpaBHA
»IpeHopMupaHocT®. Mako KpUTHUKE Ha padyH 3akKOHONHUcala HuUcy 0e3
aprymMeHara, TepeT IpIMEHe 3aKOHa, OJHOCHO FIX0Ba OTe)KaHa IPUMEHa HHje
CaMo y BHXOBUM pyKama. YOIIIITe, HOTOPHU je (aKT Aa je KBATUTET HAIINX
npomyca JaleKko M3HaJ KBaJlUTeTa HHMXOBE NPHMEHE, a Y3pOK HHXOBOT
HETIPUMEUBakba HE HaJla3! ce JOMUHAHTHO Y PaBHH KBAJIUTETa ponuca, Beh
y paBHHM Brajajyher craniapya Haiie npaBHe (HE)KYNIType - HEIPHMEHUBAhE
nponuca. [lopen I'pahanckonpasue Konseniuje o kpymnuuju, PemyOnuka
Cp6uja paruduxopaina je Konsenuujy YH nporus xopymnuuje. Konsenuuja
VjenumeHux Hauuja 3a 60pOy MpoTHUB Kopymuuje ycBojeHa je y Bbyjopky 31.
oktobpa 2003. romuHe, Kajia Cy ce YrOBOpHHUIIE, 3a0pHHYTE 300T 030MJBHOCTH
npo0JiemMa v MPETHH KOje KOPYTIIIHja MPeCTaB/ba 3a CTAOMIHOCT U 6e30eTHOCT
JpyIITaBa, MOApUBajyhu WHCTUTYLMje U BPETHOCTH JAEMOKpaTHje, eTHUKEe
BPEAHOCTH U MpaBAy, T€ YrpokaBajyhu oip>KUB pa3Boj U BIaJaBUHY IpaBa,
3a0puHYyTe Takohe 300r MOBE3aHOCTH KOPYIIIH]E U APYTUX 00JIMKa KPUMUHAIIA,
10CceOHO OPTraHU30BaHOT KPpUMHUHAIA M PUBPEIHOT KPUMUHATA, YKIbYUYjyhu
npame HOBIIA, 3a0pUHYTE HaJgasbe 300T clydajeBa KOpyIIHje KOju YKIbYUyjy
OTPOMHE KOJIMYMHE CPEeJICTaBa Koja MOTY MPE/ICTaBIbaTh 3HA4ajaH Jeo pecypca
JpKaBa, a KOjH MpPeTe MOJIUTHYKO] CTAOMITHOCTH U OIPKHBOM Pa3BOjy THUX
nOpxaBa, yOeheHe [na kopymiMja HHUje BHUIIEe JOoKadHa cTBap Beh
TpaHCHAITMOHAJIHA TI0jaBa Koja moraha cBa ApyIITBa M MPUBPENE, IITO YHHU
MehyHapoHy capaimky Ha HCHOM CIpeuaBamy M Cy30Wjamy HEOIXOIHOM,
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yboehene takohe nma je morpebaH cBEOOYXBaTHU W MYJITHAMCIUIUIMHAPHU
MPUCTYT 3a e(PUKacCHO crpeuaBamke W O00pOy MPOTUB KopyIiyje, yoehene
HaJabe Ja NpyXkKamke TEXHUYKE MOMONM MOXKe WIpaTH 3HauajHy YJAory y
noBehawy CrMocoOHOCTH JpkaBa, ykibyuyjyhu u jauyame KamauuTera U
U3rpalby MHCTUTYLMja, Ja YCIHELIHO CIpedaBajy W Jga ce Oope MpOTHUB
Kopytimje, yoeheHne ma He3aKOHUTO CTUIAmE JIMIHOT 00TraTcTBa MOXKE OWTH
noceOHO MITETHO IO JEMOKPATCKe MHCTHUTYIMje, HAIMOHATHE MPUBpPEIE U
BJIQJIaBUHY IIpaBa, OAJIy4YHE Ja Ha e(pUKACHUJU HAYMH CIIpeYe, OTKPU]y U
npenynpene MehyHapoqHu TpaHcdep HE3aKOHUTO CTEYEHUX CPEe/ICTaBa U Jia
ojavajy MehyHapomHy capaamy y noBpahajy cpenctaBa, yBuhajyhu 3Hauaj
OCHOBHHX Hayella MPOMHCAHOT 3aKOHCKOT MOCTYIIKA Y KPUBUYHOM TTOCTYTIKY H
rpal)aHCKOM M yNpaBHOM IOCTYIKY 3a JIOHOLICHE Mpecyda y Be3u ca
MMOBHMHCKUM INIpaBUMa, UMajyhu y BHy Ja je ClpeuaBambe U UCKOPEHUBAKHE
KOPYIIIIMj€ OATOBOPHOCT CBUX JIpKaBa, T€ Ja OHE MOpajy MelycoOHO
capahuBaTH, y3 MOAPIIKY M aHTAXOBAhE MOjeMHALIA U TPYIIa U3BaH jaBHOT
CeKTOpa, Kao MITO Cy NMBWIHO JpYyLITBO, HEBJIAJAWHE OpraHHU3alMje |
OpraHu3alyje JIOKaJTHUX 3ajeJHHIa Jla Ou Hamopu y oBOj oOiacTv OHIIH
ycnemHy, uMajyhu takohe y Buay Hadena J00pOT ympaBibamka jJaBHUM
MIOCJIOBMMA U JaBHOM MIMOBHHOM, TIPABUYHOCT, OJATOBOPHOCT U jETHAKOCT MPe
3aKOHOM, T€ MOTPeOy 3alITUTE HHTETPUTETA U HETOBAha KYJITYpe 010aIBamba
Kopymnuuje, a nogacehajyhu Ha pag npyrux mMehyHapoJHUX U PETMOHAIHUX
OpraHu3zaiidja y oBoj o0iacTH, caracuie o cieaehum muibeBuMa: (a) aa ce
YHampese U ojauajy Mepe 3a e(pukacHuje U YCIIEIIHUje clipedyaBame U 60pOy
NpoTHB Kopynuuje; (0) Ja ce yHampeau, OJaKila W MOAPKH MelhyHapoaHa
capaamba U TEXHMYKAa MOMOh y crpedaBamy U O0pOM MPOTHUB KOpYIIIIH]E,
yKJbYy4yjyhu moBpahaj cpencrara; (B) 1a ce yHaPEIH HHTETPUTET, OTOBOPHOCT
U TMPAaBUIHO YIPaBJbal€ JaBHUM MOCIOBMMA U jJaBHOM HMOBHHOM.Ocum
npeaMOyJIoM, Koja y TIPEeTo3HATIFUBOM CBEYAHOM U JIEKJIAPATUBHOM CTHIIY U Y
ofcycTBy oOaBe3jyhux mnaparapada, He mpomymra Ja HCTaKHe CBe
3a0pumaBajyhe YMHUOIE KOjU Cy pasjior JoHoIeHha KoHBeHIje, Te 1beBr
ucre, wial 33. caapxu ob6aBesyjyhy ompenly kojom je mponrcano jaa he cBaka
Ap’KaBa YTOBOPHHIIA Pa3MOTPUTH MOTYHHOCT 1a y cBoM jomaheM mpaBHOM
CUCTEMY MNpeIBHAM ojronapajyhe mepe mpyama 3alITUTE O OHJIO KOT
HEOIPaBJAHOTI [IOCTYIamka MpeMa OUII0 KOM JIMILy KOje Ha/UISKHUM OpraHuMa
MpYjaBy y 700p0Oj HAMEPHU U HAa Pa3yMHO] OCHOBH OMJIO KOj€ YMEHCHUIIE KOje Ce
onoce Ha KkpuBu4Ha aena npensuhena Konsenmjom. [lorpeda na ce 3amrure
3aI0CJIeHH KOjU CBOje IPaBO Ha M3paKaBambe MUIIJBEHHA OCTBAPY]Y Y CBOJCTBY
3amocieHor-y30ym1Baua o/l MOCeOHOT je 3Hauaja 3a cy30ujame KOpYIIHje.
Pa3Boj koH1ienTa 3anocaeHor-rpaljaHiHa Mpemao je AyT My T Of] paJHuKa-poda
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IpeKo pagHuKa-pode 10 paanuka-rpahanuna, Y Pemyomumu Cpouju Taj je myTt
010 HApOYUTO TPHOBUT. YHILEHHUITY J1a )KUBUMO Y JIPYLITBY ca KOPYIILIH]OM
JpacTUYHHUX pa3Mepa MOKa3yjy CBHU pENeBAHTHU WHJIEKCH MEpIENIije
kopymiuje. bopba mpoTHB cUcTEMCKE KOpYIIHMje ModYena je MOCTYMIIMA
Xpalpux MojenHana, Koje Cy ClIeIUIN CTPyYHa JaBHOCT U 110jeANHE HAJIEKHE
WHCTHUTYyLH]e, pe cBera [loBepeHuk 3a 3amTuTy MHPOpMAIMja O jaBHOT
3Hayaja. O KJby4YHE BOXHOCTH OHMO je IPUTHCAK IIUpPE jaBHOCTH, J1a 61 6opba
NPOTUB KOPYIMIKje A0OWIa CBOje Kpajie YHOPUIITE y PEIICHOCTH Ja Cce
CBe0OYXBaTHO, JeJHUM 3aKOHOM, YpeIu 00J1acT 3amrture y30ymuBaya. Mako je
NPEBACXOTHO AHTHUKOPYIILHU)CKH, 3aKOH O 3aITUTH y30ymhHBaya je M aHTH-
JUCKPUMMHAIIMOHU 3aKOH, jeép OHO IUTO j€ 3ajeJHUYKO CBUM JbyAHMa
3axBasbyjyhu 4njoj je XpabpocTH 1 OCBENTNEHOCTH OTKPUBEHA HEKa KOPYTITHBHA
aepa, jecTe LITO Cy HAKOH CBOT CBEZIOYEHA MTOCTAIM MPEAMET LIMKAHUPAba 1
JMCKpUMUHALIM]E, HEKU Cy ocTaiu 0e3 1ocia, a ’BbUXOBH U KHUBOTH HHXOBUX
HOpO/IUIIA CY Y jeIHOM Opojy city4ajeBa OMin 4ak u yrpokenu. MzHeto je rema
U OBOT paja, aji TayaH OATOBOp HA MUTamke Aa U he 3akoH O 3aIITHTH
y30ymHBaya 3aucTa 3alITUTHTH y30ymHBaue W OUTH KJbYYHA ONpEIHHIA Y
cy30ujamy Kopymiyje, 1ahe Tek IpruMeHa UCTOT.

2 Bpanxo Jlybapya, ,,Konuenr paganka-rpahanuna y npasy EBporicke yruje, on paaHuka-pooa,
pamHIKa-pode no pamHuka rpahanuna“, Ipaso u npugpeda, 6p. 7-9/11, ctp. 388-404.
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