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ABSTRACT

Principles that had been set out in a clear and comprehensible manner by the English
Marine Insurance Act 1906 posed courts a difficulty in their application in the current
development of insurance law, because they were inadequate for today’s insurance
market. Therefore, reform of the certain rules on misrepresentation and non-
disclosure of the material facts before the formation of the insurance policy was
needed. In this paper, we analyze the changes of the Marine Insurance Act introduced
by the Consumer Insurance (Disclosure and Representations) Act 2012 and the
Insurance Act 2015 regarding the standard of consumer’s reasonable care, principle
of utmost good faith, avoidance, duty of disclosure and consequences of deliberate
or reckless disclosure, avoidance in case of warranty breach and criteria for
determining what party the agent works for. The authors do not look at the changes
in other pieces of legislation, particularly not regulating disclosure and
representations in consumer insurance policies. Furthermore, the authors cite views
of the bill proposer and reputable English legal academics on these issues and outline
importance of making familiar with those changes for all who wish to place
insurance directly or through the intermediary on the London and Lloyd’s markets.
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1) YBO/[,

EHrnecko mpaBo ocurypama pa3BHjalio ce myTeM CTBapama 00MYajHOT IpaBa
ocurypama TokoMm 18. u 19. Beka ma 6m 1906. rogune OWIO NETUMUYHO
KOJM(HKOBAHO 3aKOHOM O IOMOPCKOM OcHrypamy (Marine Insurance Act, naibe
y Tekcty: 3110). Mako ce oH npuMemhnuBao Ha OCUTYypame HOMOPCKUX OpoJIoBa,
OCHTypars€ 0J1 OATOBOPHOCTU Opoapa, OpogoBa y u3rpajimbu, pode y IpeBosy u
KITyOOBe 3a y3ajaMHy paBHY 3aIUTUTY U MOKpuhe, cyoBH cy moueTkoM 90-ux
roguHa 20. BeKa 3ay3eli CTaB Ja Ce OH MPHMEbYje Ha CBE BPCTE OCUTYpamba jep
IpeJICTaB/ba Y OCHIypamy KoauduKaimjy obudajHor npasa (common law).
MehyTiM, NpPUHIMIM KOjU Cy Y OBOM 3aKOHY MpPEHHU3HO U PasyMJbHBO
Je(hUHNCAaHN TIPEeICTaBIbANN Cy MPOOJIeM CyI0BHMa Y HUXOBOj IPHMEHHU ca
TI0jaBOM HOBHX MOJICPHHUX TEHJICHIIMjA ¥ Pa3BOjy MpaBa OCUIyparba,* 0OJHOCHO
HOBHUX MpaBWiIa KOjiMa peIIemha M3 TOT 3aKOHA HHCY BHIIE OJroBapaia
noTpedama MOJIepHOT ToTporiaykor Tpxuiita.’ Ha motpedy pedopme npasmia
0 WCKPHBJGEHOM TIPHjaBJbUBAY W HENPHjaBJbHBAKY OWUTHUX UHE-CHHIA
HOpUWIMKOM (IIpe) 3aKJbydeHa yroBopa O OCUTYpamwy MPBU MYT j€, HA OCHOBY
Beher Opoja n3BerTaja, ykazana Komucuja 3a pedopmy 3axona (7he Law Reform
Committee) jou 1957. ronune,® 3aTum EHrnecka komucHja 3a pedopMmy 3aKoHa
1980. roaune,” Haronamuu caset morpomiada 1997. roaune® u bpurancko
yapykeme 3a npaBo ocurypama 2002. rogure.” OBo cy OHIM caMO HEKH OJ1
paziora 3a peopMy IpaBHOT CUCTEMa OCUTYParba YCTAaHOBJHEHOT MPE BHIIIE OJT
JeITHOT BeKa, TOHOIICHkeM 3aKkoHa 0 00aBe3u HHPOPMHUCaa U TIPpE3eHTaI]jamMa
y MOTPOIIAYKKM yroBoprMa 0 ocurypamy u3 2012, rogune'® (qase y TeKCTy:
30UIIITYO), aym u kacHHje 3aKoHa 0 ocurypamy ox 12. hebpyapa 2015. romune

3 O6paznoxerme Lorda Mustill-a y ctiopy Pan Atlantic Insurance Co Ltd v Pine Top Insurance
Co Ltd [1995] 1 AC 501, p. 518; Obpaznoxeme cyauje Steyn-a y cropy Banque Keyser
Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] 1 QB 665, p. 701; “MacGillivray on
Insurance Law”, 2008, 17-006 1 17-007.

4 “Consumer insurance law...”, December 2009, p. 11.

5 “Consumer insurance law...”, December 2009, p. 2.

6 “Fifth Report of the Law Reform Committee” (1957) Cmnd 62.

7 “Insurance Law, Non-Disclosure and Breach of Warranty” (1980) Law Com No 104, para 1.21.

8 “Insurance Law Reform: the consumer case for review of insurance law”, National Consumer
Council, May 1997.

% “Insurance Contract Law Reform — Recommendations to the Law Commissions”, British
Insurance Law Association, 2002.

10 Consumer Insurance (Disclosure and Representations) Act 2012 (c. 6), 8th March 2012.
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(maspe y Tekcry: 30).!! TIpBu ce mprMeErbYje Ha YTOBOPE O OCHTYParby KOjH Ce
3aKJbyuyjy ca MoTpoluIaynmMa (IOTPOLIaYKU YTOBOPU O OCUTYpamy), a IpYyTH,
3akoH 0 ocurypamy (nasme y Tekcty: 30), Ha yroBope 0 OCHTrypamy Koje
3aKJbydyjy TpaBHAa W CBa Jpyra JMIA W OpPraHu3alyje ca JApyLHITBUMA 3a
ocurypame. Konuku je 1o 3Ha4aj ¥ CII0KEHOCT ITAHUPAHUX H3MEHA TOBOPH U
orpomMaH Opoj YHHBEP3UTETCKUX Mpodecopa, aaBOKATCKUX KaHIIEIapHja,
JPYILLITaBa 3a OCUTYpame, YAPYKewa Yy OCUTYpamy (,, YApYKewe OpUTaHCKUX
ocurypasaua”, ,,bpuUTaHCKO ynpyXeme 3a MpaBo ocurypama’, ,,MelyHapoaHo
yapyXeme ocurypasada y JIonnony”, ,,JJOoHIoOHCKO 1 Mel)yHapoaHO yapyxeme
Opokepa”, WTA.) W Apyrux uHcTHTyimja (,,Kanumemapuja ¢unancujckor
ombyzcmana”, ,,denepanuja Oputancke nMoBrHE”) ca kojuma ce Komucuja 3a
pebopMy 3aK0oHa KOHCYJITOBaIA PHITMKOM m3paje npempiora 30.2 Y napeanum
U3JlaramkiMa aHanuzupaheMo n3MeHe Koje JOHOCE OBa JIBa 3aKOHa y 001acTu
NpHjaBbHBaba OUTHUX YMILEHUIIA, a KOjUMa ce Memajy oapeheHe oapende
3akoHa 0 ioMopckoM ocurypamy 13 1906. romune. SOUIIITYO u 30 ce memajy
U HEeKe o1 oJjpedu 3aKoHa 0 ApyMcKoM caobpahajy u3 1988. roqune u 3akona
o mpaBuma Tpehux nmna npema ocurypasady u3 2010. rogune, amu ce 3060r
OIPaHUYEHOr MPOCTOPA y OBOM pajsy HehemMo 0aBUTH OHUM ILITa JOHOCE OBU
3aKOHU Ha IJIaHy IPOMEHE Y HOMEHYTHM 3aKOHUMA.

2) I3SMEHE ITO 3AKOHY O OBABE3M
MH®OPMMCAIDA VI IIPE3EHTAIIVIJAMA
Y IIOTPOIIIAYKMM YTOBOPMMA O OCUTYPAIDY

30UIIITYO ce mpumemyje Ha yropope (IOJIMCE) O OCUTypamy Y CBUM
BpCTaMa HEXMBOTHHX U JKUBOTHUX OCUTYpamba, C 0631/Ip0M 71a je yBeO JApyraunju
npuctyn npuMmene oz oHor usz 3I10. Ilpe caera, jep HaBenenu 3OUIIITYO
npey3umMa JIehMHHUIH]Y TIOTPOIIaya y CBOjCTBY KOPHCHUKA YCITYTe OCUTYpaba u3
HupektuBe o npaBuma notpomradya u3 2011. rogune (wi. 2. ct. 1. tau. 1). ¥
Enrneckoj je, Haume, neduHMIMja KOPUCHUKA YCIYTe OCUTYparba CIPOBEICHA
yBOhEHEM T0jMa ,,[TOTPOIIAYKOT yroBopa o ocurypamy.” Ilpema umany 1.
30UIIITYO ,,notpomrayeM (ce) cMaTpa CBaKH I10jeAMHAL KOjU 3aKJbyUyj€ YTOBOP
0 OCHUTypamy WIH Jlaje MOHYIY 32 HEroBO 3aKJby4eHe Y MOTIYHOCTU WU
IPETEKHO Y CBPXE KOje HHUCY Y BE3U Ca FeTOBOM TPrOBAYKOM, TIOCIIOBHOM HITH
npodecronanHoM AenatHoihy.” [Ipema npasy EY, nedpununujom ,,norpomaya”
HHCY Jlakiie oOyxBaheHa MmpaBHa JINIIa, YaK ¥ OH/Ia KaJ1a Ce pajii O HEMPOPUTHUM

! Insurance Act 2015 (c. 4), 12th February 2015.
12 “Insurance Contract Law...”, July 2014, Appendix C: List of consultees.
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UHCTUTYLMjaMa. EBporicku cyJ npaBze je o OBOM MUTamy OHO JocCiesiaH y
HajMame JBa CIopa O KOjUMa je OJUTyYMBa0, C THM JIa TIPETXOIHO HABEACHO Y
EHnrmeckoj ycBOjeHO MpaBWIIO HE UCKJbYUYje TPaBO JIpKaBa WIAHHUIIA Ja YCBOje
mupe aedpuHUNMje y o0nacTuMa, Kao LITO je pa3MaTpaHa, peryiucaHuM
MHHHMAaJIHUM yjeIHauaBamkeM IpaBa y aupektrBama (Judgment C-361/89, 1991,
cT. 19. y Be3u ca npumenom Jlupektuse u3 1985. ronuHe o 3aIITUTH MOTpOIIaya
KOJI yTOBOPA KOjH Ce 3aKJby4y]y BaH IOCIOBHUX npoctopuja; Judgment C-541/99
and C-542/99, 2001, ct. 14. y Be3u ca npumenom J{upexruse u3 1993. rogune o
HETOIITEHUM YTOBOPHHM ofipea0dama moTpomaykux yroopa). Cynehu nmpema
HaBeJIeHO] Ie(GMHUIIN]H TOTPOLIIaua, eHIJIECKH 3aKOHO/IaBall CE HHj€ OTPEIEHO
3a TakBy Moryhnoct. 3atum, 3OUIIITYO u3puuutom oxpendoM yKuaa Koj
MOTPOIIAYKOT YTOBOPA O OCHTYpamy HEKE elIeMEHTE Hauela 1o KojuMa je OH
yroBop oj Hajeeher moBepema (utmost good faith)" — (MprOIMKaH €KBUBAJIECHT
y KOHTUHEHTAJTHOM, KOITHEHOM TIPaBy OCUTYpama jeé Haueso ,,CaBeCHOCTH —
npuM. ayT.)'. TIpema wi. 17. 3akoHa O MOMOPCKOM OCHTYparby, YrOBOp O
IIOMOPCKOM OCHTYparby 3aCHMBAO CE Ha Hauemy ,,HajBeher mosepeme”, Te je y
CITy4ajy KpIlieha TOT PHHITAIIA CBaKa YTOBOPHA CTPaHa MMalia IpaBo J1a PACKUHE
YroBOp HE3aBUCHO OJ1 TOTa JIa JIU je JI0 MOBpeJie OBOI Hauesa, OAHOCHO o0aBe3e
yroBapaya Jia TpHjaBl OCHI'ypaBady IOJaTKe O OKOJIHOCTHMA BaKHIM/OHTHUM
3a 3aKJby4eH€ YTOBOPA O OCUTYpamby, JOLLIO0 KPUBUIIOM YroBapayua OCUIypamba

B 30UIIIYO, 4. 2, cT. 5:

(2) CBa 3aKoHCKa TpaBmiia Koja MPOIKCYjy Jia je MOTPOLIAYKH YTOBOP O OCHUTYpamy YTOBOp
HajBeher moBepema NpUMemYjy ce y 00MMy peryiiicaHoM oapendama oBor 3akoHa, H:

(6) Ha yroBOpe O IMOMOPCKOM OCHTYpamy KOjH TPEACTaBJbajy MOTPOIIAYKEe YroBOpE O
OCHTypamy MPUMEHY]jy ce oapeade oBor 3akoHa, Te Ce Ha MUCTH HAYMH ycKiahjyje u
npumena 4i. 17. 3akoHa 0 MOMOPCKOM ocurypawy u3 1906. romune (,,YroBopu o
TIOMOPCKOM OCHTYpamy Cy YroBOpH HajBeher noBepema’).

“Tlpema HekuM pomalinM ayTopuMa Hadvelo ,Hajeehier moBepema” u3 enrimeckor 3I10
n3jeaHavYaBa ce ca Ha4enoM ,,CaBEeCHOCTH Y KOHTHHEHTATHOM, KOITHEHOM TIPaBy O YTOBOPY O
ocurypamy. HaBomu ce &1a Koi CBakor yroBopa O OCHUTYpamy YrOBOpHE CTpaHe Tpeba
TIPHIIMKOM H-ETOBOT CKJIallarha M OCTBAapHBakha IpaBa 1a MOoCTyIajy Y Jo0poj BEpH, OTHOCHO
JIa ce MPHUpKaBajy Hauesa CaBeCHOCTH, T10]] YMME ce TI0/Ipa3yMeBa IOCTYNamke Y TpaHuaMa
00nYHE CaBEeCHOCTH, JOK KOJI YTOBOpa O IOMOPCKOM OCHTYpamby Ja OHE MOpajy Jia OCTyTajy
ca HaTJIaIeHOM CaBECHOIINY 3a KOjy ce 0OMYHO yroTpedipaBa u3pa3 ,,MaKCUMaiHa 1o0pa
Bepa.” CXomHO TOM Hadely, 3a0pamyje ce CBaKoj CTpaHH Ja MPUKPHBA IITO IMPUBATHO 3HA,
4yuMe OU JIPYTy CTpaHy HaBeJO Ja YTOBOP 3aKJby4H HEIO03HaBajyhH YMIEHHYHO CTamke U 13
13 TOT Havella MpOoM3uiIa3u odaBe3a yropapaya OCUTyparmba Jja OCHTypaBauy IpHujaBH, HE CaMO
y OATOBOpHMMa Ha I0CTaBJbEHA MUTara Beh CAMOMHUIIM]AaTHBHO, CBE OKOJIHOCTH 3HaYajHe 32
oneHy pmsuka; 3. Pamosuh, ,,Hageno nobpe Bepe u Haveno obemrehema y ocurypamy”’, CTp.
419-420.
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U J1a JIU Cy Y TIUTarby OKOJTHOCTH KOje Cy OrJIe 0/ 3Ha4aja 3a HaCTaHAK eBEHyTaJTHE
mrere. TOkOM jaBHE pacmpaBe O OBOM MPHHIIUITY KOHCYITOBaHH TOjeIUHIIN U
MHCTHUTYLHj€ OMIIe Cy MO/IeJbeHOT MULIUBEH-A Y BE3U Ca TUM JIa JIU CE TIOMEHYTH
TPHUHLIMIT [TO/jeJTHAKO PUMEbYj€ Ha CBE YTOBOPE O OCHTYpamby, W ce Oarr Ha
OCHOBY Fb€Ta PA3JIHKYjy OTHOCH U3 YTOBOPa O IIOMOPCKOM OCUTYpamby O OHOCA
KOJI ZIPyTUX YTOBOPa O OCHTYpaby M OCTAIIMX TProBaukux yrosopa.'> Ha ocHOBY
CIIPOBEJICHE jaBHE pacrlpaBe v MMCMEHUX KOHCYATAlIMja 3aKJby4EeHO j€ /1a IIOCTOj!
OINIITa CarfacHOCT Jia Tpeba 3aapKaTH MOMEHYTH MPUHIINI, allk J1a Ce YKHHE
MoryhHOCT packuaa yroBopa 300r meroBor kpiiema. Cyaehu 1o craBoBrMa
oapeleHnx MpaBHUX TeopeTHYapa, YUHH Ce Jia ce TPUHLUI Jo0pe Bepe Tpeda
CMaTpaTH Tpe MOCIOBHAM 00MYajeM, KOjH j& Je0 WIH KPUTEPHUjyM MOCIOBHE
e(UKacCHOCTH 32 YTOBOPHH OJIHOC 3aCHOBaH Ha TOM IPUHIIMUITY, YMECTO Jia Ce
ayTOMAaTCKH NpUMEmbYje MpaBO Ha PacKH] yroBopa InpeaBul)eH HaBeJCHUM
unaHoM. !¢ 3T10 je obaBe3rBao yroBapaya ja HH)OPMHUIIIE OCUTYpaBaya O CBEMY
TO OM MOIJIO J1a yTHYE Ha HEroBY OLEHY PU3HUKA, 0€3 UKAKBUX CMEPHHMIIA O
uHpopManjama Koje 61 More 1a nmajy Takas ytuiaj. SOUIIITYO-om (un. 2.
CT. 2) mponucyje ce Aa je ob6aBe3a NOTpolIaya J1a MPUMEHH Pa3yMHy HaXiby
OPUIMKOM OJITOBapama Ha MUTamka OCUTypaBaua Ipe 3aK/byuema WU
IPOIYKEHha yYroBOpa O OCHUTypamy, Te Jla C€ HECaBeCHO (HEMOIUTEHO WIIU
MPEBAPHO - TIPUM. ayT.) UCKPUBIbHBAE OMTHUX YHILEHHUIIA CMATpa KPIICHEM
CTaHJapAa ,,pa3yMHe Maxbe.” OCUM Tora, BUILIE HE OCTOjU 00aBe3a MoTpoIava
Jla OCUTypaBada yro3Ha ca mH(opMarmjama Koje OH HUje HU TPAXKHO, jep je
00aBe3a ocurypaBaya Jia IOKaxe Ja je oTpolady NOCTaBUO U3PUUNTA IIUTAbA.
Jla 1 je moTporaq UCIyHHO 00aBe3y MOCTYIAmka Ca Pa3yMHOM MayKEHOM OIICHY]je
Ce y CBETIy CBHUX OHMTHHMX OKOJHOCTH BE3aHHX 32 YIOBOP O OCHTYpamby
(BOUIIITYO, un. 3. c1. 2), Kao 1WTO cy: (a) BpcTa NOTPOIIAYKOT YroBopa o
OCHT'ypamy U HEroBO LMJbAHO TpKMIUTE, (0) pelieBaHTHA JOKyMEHTallH)a,
00jaBJpeHA WM ayTOPH30BaHA O]l CTPAHE OCUTYpaBaua, (B) KOJIHUKO Cy MUTama
ocurypasada Oma jacHa u ozipeheHa, (I') KOJMKO j€ OCHTypaBay jaCHO UCTaKao
BaKHOCT JJaBaFha OJI'0BOPA Ha Ta MMUTamka (M Moryhe TocleIie HeoroBaparma
Ha MOCTaBJbEHha MUTAbA), Y CIy4yajy HEOAroBapama Ha MUTalke OCUIypaBaya y
BE3HU Ca MPOIYKEHEM UM U3MEHOM MOTPOIIAYKOT YTOBOpa O OCHTYpamy, U (1)
J1a JIM j€ 3aCTYIHUK PaJio Y UME U 3a padyH MOTPOIIaya WM OCUTypaBaya.

C o63upom na je 30OUIIITYO mpebaumo obaBesy Ha ocurypaBaya Ja
MOCTaBH MUTamkha KOja cMaTpa OMTHHUM 32 OLIEHY PH3HKA, U3MEHEH je 1 Wl 18.
cT. 3. 3aKOoHa O TIOMOPCKOM OCHTYpamy Y KOjeM Cy HEraTHBHHM METOJIOM

15 “Insurance Contract Law...”, July 2014, p. 321.
16 “Colinvaux’s Law of Insurance”, 2012, 6-111; “MacGillivray on Insurance Law”, 2012, 17-003.
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noOpojaHe BpcTe MHPOpPMaIMja KOjeé OCUTYPaHHK HE MoOpa Jia MpHjaBibyje
ocurypasady.'’ [To 3UOIIIIYO, y 063up ce y3umajy OHe KapaKTepPUCTUKE HITH
OKOJIHOCTH KOHKPETHOT MOTpOIlIaya 3a Koje je OCHrypaBad 3Hao0 WK Tpedaso
na 3Ha. Kako ce WcThue y eHIIeckoj MpaBHOj JMTEpaTypH cMarpa ce ja
OCHT'ypaBa4d UMajy Ca3Hama O CTBapMMa jaBHOT KapakTepa WM HOTOPHOCTH
3a Koje OM ce 1 01 yONIITeHO 100po nH(opMHcaHe 0co0e MOTIIO OUEKHBATH J1a
je ymosuara ca mwuma.'® 30UIIITYO npakTHYHO HAIyINTa OPUHIAI caveadt
emptor (,,HeKa KyTall mpurasu’’) u3 3akoHa 0 IOMOPCKOM ocurypamy u3 1906.
rogune (310, un. 18. ct. 1), Mo KojeM je ocurypanuk Tpebaso aa BOJU padyHa
la OCHrypaBady Ipe 3aKibydcra YroBopa O OCHIypamy NpUjaBu CBE
uH(pOpMaIIHje 3a Koje je 3Hao WM Tpedao aa 3Ha. TakBo penieme Tpe6a.no ou
Jla cMamH Opoj CIopoBa KOjJH Cy € HeKa/la BOJMIIM Y BE3H ca MIUTABEM Koja je
uH(pOpMaIIHja I OKOJHOCT OMTHA 32 OLICHY PU3HKA O] CTPaHE OCUTypaBaya.
JemHoCcTaBHO, CMaTpaio ce Ja caMo HEKOJIMIMHA MOTpOoIIada pasyMe MpoIiec
npey3uMama pu3HMKa 0]l CTpaHe OCHrypaBaua, Te je 3aTo pememe u3 3[10
HameTas o o0aBe3y MOTPOIIaYMMa KOjy OHM HUCY MOINH Jia ucmyse.'® Jlpyro
nuTame, Koje je decto Owmino mpemmer crmopa y npumenu 3110 u3z 1906,
OJIHOCHJIO C€ Ha ITyHOBa)XKHOCT YroBOpa 300T Kplllemha o0aBe3e MpujaBbHBamba
OutHuX ynbeHnIa. [Ipe cBera, ocurypaBauu cy MOpa Ja JOKaKy Ja je Heka
YHECHUIA, KOja HUje TPHjaBJbeHA MPHIMKOM 3aKJbyderha yroBopa, HaBena
OCHTypaBaya Jja 3aKJby4H YTOBOpP KOjU He O 3aKJbYy4YHO WJIM JIa je TIpHjaBJbeHa
Ja Ou ra 3aKJby4HO IO JpyradujuM ycioBuma u 1ieHu.”’ CleICTBEHO ToMeE,
OCHTypaBad ce MOTa0 0CIO00IUTH CBOje 00aBe3e MM PACKHHYTH YTOBOP CaMO
aKo MPeTXOJHO JOKaxe: 1) Ja ce y KOHKPETHOM CIydajy pajuwio 0 OUTHO]
YHEHCHUIN WM U3Y3€TKY, KaJa BaKH 00OpHBa MPETIOCTaBKA O TTOCTOjamby
3a0yzie Ha HETOBOj CTPaHM, W 2) Ja je Ta OKOJHOCT KOJ Hera CTBOpHIIA

173110, 4. 18. ct. 3:...(3) Y ciy4ajy HermocTojama oapeleHor muTama, cieaehe OKOIHOCTH He
MOpajy ce MPHjaBUTH OCUTYpaBady:
(2) OKOJIHOCTH KOj€ CMarbyjy PU3HK,

(6) okoTHOCTH KOje Cy MO3HATEe WM ce MPETIIOCTaBIba a je OCHIypaBad YIO3HAT ca hUMa.
Cwmarpa ce 1a je ocurypaBad yIIo3HaT ca OIIITE MO3HATUM CTBapyMa WK HH(opMarijama,
W CTBapHMa 3a Koje O OCHTypaBad y pelOBHOM IOCIIOBABY TPeOao /1a 3Ha,

(B) uH(OpPMAIIHje KOJUX Ce OCHTypaBad OfIpeKao,

(T) OKOITHOCTH KOje Cy CyBHIITHE 3a IIPHjaBJbUBAKC 300T H3PUYHUTOT W pehiyTHOT jeMcTBa.”
18 “MacGillivray on Insurance Law”, 12th ed. 2012, 17-079.
19 “Consumer insurance law...”, December 2009, p. 12.

20 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501; St Paul Fire and
Marine Insurance Co Ltd v McConnell Dowell Constructors Ltd [1995] 2 Lloyd’s Rep 116.
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3a0myny?! W yTHIana Ha JOHOIIECHE O[TyKa Koje mocTymajyhu pasymMHOM
Ma)XHOM HHUKaJa He Ou 0Heo.” OCcUrypaHuK je ca CBoje cTpaHe Tpedaso 1a
JIOKaXe J1a, MaKo ce PaJIuiio 0 OUTHO] YMI-EHUIIM, OHA HE OM MMaJa yTUIaja Ha
JIOHOIICHE OJNTyKEe OCUTYpaBaya, 4yak W Ja My je oHa Ouia mo3nata. OBOM
OJUTYKOM j€ Y SHIVICCKOM IIpaBy MPAKTUYIHO YBEICH Cy0jeKTHBHO-00jeKTHBHU
KPUTEPHjyM onipeljuBama PelIeBaHTHOCTH HEKEe OKOJHOCTH 32 YTBpHUBame
MOCTOjama MpaBa OCUTypaBayva Jia packuHe yroop. [Ipema HOBH]jO] CyICKO]
NPaKCH EHIVIECKHX CYJI0BA JJOBOJHHO je OWIIO Jia OCHTypaBad JOKaxe 1a Ou ra
HETIPHjaBJbUBAE OMTHE YHILCHUIIE ,,BEPOBATHO’ HABEJIO JIa 3aKJbYUH CIIOPHU
yroBOp O ocHrypamy.” O6mact moceOHO OCET/bMBA 3a 3aIITHUTY MOTPOIIaYa
yciayra ocurypama Owia je NpujaBJbUBamke OWTHHUX UYHEEHHIA IPEKO
sactynmauka (3I10, un. 19), omHOCHO HaumH Ha Koju ce yTBphyje nma ym
3aCTYNHUK UCTyIa Y UME OCUTYpaHHKa WK ocurypaBaya. OBo MMa MOCEOHY
BOXHOCT y SHIVIECKOM TIpaBy 300T TOTa IITO MHUTame Ja JIH je MOCPEIHUK
UCTYIa0 Y CBOJCTBY areHTa OCUrypaBaya, Kako je y cBoM Konekcy mocioBama
HaBello Ypyxkewe OpUTaHCKUX ocurypasaya (Association of British Insurers —
ABI), 3aBHCH 0]1 YHI-CHHI[A U OKOJIHOCTH CBAKOT IM0jeIMHAYHOT CiTy4aja’?, 3001
yera je Komucuja 3a pedopMmy 3akoHa cMarpana Ja OW OMIO MOXKEIHHO
YTBPIUTH JOJIaTHA TIPABIJIa O KPUTEPHjyMHIMa U OKOJTHOCTHMA Ha OCHOBY KOjUX
Ou ce onpehuBaso na JM 3aCTYMHHUK MCTyNa y HMME OCUTYpaHHMKa WM
ocurypasaya.” 3ato je AHEKCOM 2, 4iI. 2. MPOITKCAHO Kajia Ce MMa CMaTpaTy Jia
3aCTYITHUK UCTYNa y MMe ocurypasava. To he outu y cinenehum ciydajeBuma:
(@) Kas1a 3aCTYIMHUK U3BPILIM HEKY PaJiiby Y CBOJCTBY OBJAIINEHOT MTPe/ICTABHUKA
ocurypasaua y cmuciay w€wi. 39. 3akoHa o (MHAHCHjCKMM yciayrama u
¢dunancHjckuMm TpxkumnTEMa w3 2000. roauHe, (0) Kaga 3aCTyMHUK MPUKYTITha
uH(OopMaIHja o] MOTpoIIaYa 32 OCUTYpaBaya WK 3a OCHTYpaBaya 3aKJbydyje

21 St. Paul Fire & Marine Insurance Co. (UK) Ltd v. McConnwell Dowell Constructors Ltd (1995)
2 Lloyd’s Rep 116 (CA); Pan Atlantic Insurance Company Ltd v. Pine Top Insurance Company
Ltd (1994) 3 All ER 581.

22 GMA v. Storebrand and Kansa (1995) LRLR 333; St. Paul Fire & Marine Insurance Co. (UK)
Ltd v. McConnwell Dowell Constructors Ltd (1995) 2 Lloyd’s Rep 116 (CA).

B Assicurazioni Generali v Arab Insurance Group, [2002] EWCA Civ 1642, [2002] Al ER (D) 177.

2 “Managing Claims...”, April 2013, 3.4.2.

3 “Consumer insurance law...”, December 2009, p. 101; Y eHrieckom mpasy ce IpeMa yCBOjeHHM
MpereHIEHTHMA O] CITy4aja JI0 Cliydaja MPOIEHHBAIIO U 3a OpOKepa OCHIypara 1a JIk paau
3a OCHTypaBaya WM OCHT'ypaHHKA, T€ je IEroBa yiora Kao areHTa OCHIypaBada Wid

ocurypanmnka cMarpana ¢imynmgHoM. Bunern: J. Cnasauh, ,,Onamhema i o6aBe3e Opokepa
ocurypama”, 2003, ctp. 81-82.
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yroBOD, y 00a cy4aja Ha OCHOBY ITyHOMONhHM ocurypasada. Melyytum, Heko Ou
MOMHUCIIHO Jla Ce THME OTKJIama CBaka CyMma y ojpehuBamy crartyca
3aCTyNHUKA, au cyaehu mo nassum oapendama AHekca 2 uuHu ce 1a he u 1abe
MI0CTOjaTH U3BecHe auneme. Y AHekcy 2, ui. 3. cT. 3 mpormcyje ce 1a y CBUM
JPYTHM, TIPETXOTHO HEMOMEHYTHM, CIydYajeBUMa BaXKH TPETIIOCTaBKa Ja
3aCTYITHUK Pajy 3a MOTPOIIadya, OCUM aKo C€ HE MCIIOCTABH Ja MCTYIa y UMe
ocurypasaya I1ieHehu cBe peneBaHTHE OKOJIHOCTH JJaTor ciay4aja. Cmarpa ce na
3aCTYIHUK PaJiv 3a OTpoIIaYa Kaja: (a) ce 00aBexe Ja 1a HeMpUCTPacaH CaBeT
notpouravy, (0) ce obaBexe a CAaYMHU KOPEKTHY aHAIMU3Yy TPXKUIITA U (B)
notpomray riaha npoBu3mjy 3acTynHuky. [Ipema Anekcy 2, ui. 3. ct. 4. cmarpa
ce Jla 3acTYNHHK paJy 3a OCHTypaBaya M Kama: (a) Iulacupa OCUTypame
onpehene BpcTe caMo KOJ jeHOT OCHTypaBada KOju ce 0aBH TOM BPCTOM
ocHTypama, (0) nMa yroBopHy 06aBe3y Ja IiIacupa MpeIMETHO OCUTYPambe KOJ|
orpaHu4eHor O6poja ocurypasaya), (B) OCHTypaBad Mpojaje OCUTYpame Camo
npeKo Major 0poja 3acTylHHKa KOjU ce 0aBe 1aTOM BPCTOM OCUTypama, (T)
OCHTYpaBay OBJIACTH 3aCTYIHHKA J]a KOPUCTH OCUTYPaBau€BO MOCIOBHO MME
NPUINKOM TIpyXarma yciayra 3acTymama, (1) JaTra BpCTa OCUTYpama ce
peKIaMupa o OCIOBHUM UMEHOM 3acTynHuka U (1)) ocurypaBau 3axTeBa oJ1
3aCTyIHHUKA J1a mocehyje mpeOrBaIUIITe MOTPOIIaya.

HNako je onmre npuxsahena obasesa y Bennkoj bpuranuju n1a nonuca wim
JpYTd JIOKYMEHT EKBHBAJCHTAaH IOJMCH MOpa Ja CaJpXKd IIOCIOBHO HMe
ocurypasada, Komucuja 3a pedopmy 3akoHa cMaTpana je ja Ou OWIo TelKo
OYEKMBATH O] TOTpoIIaya aa Oyy MaCHOHUPAHHW YUTAOIM CUTHUX CJIOBA, Jia Ou
CXBATHIIH J1a j¢ OaHKa WK CyTiepMapKeT CaMo 3aCTyIHHUK a He U OCUTypaBad.® 36or
Tora je Komucuja cmMaTparna a pexinammpame Tpeda Jia ce KOHIUMIHUPA TaKo Ja
MOJICTaKHE TIOTPOLIAYEBO YBEPEHE Ja Cy OCHIypaBad M 3acTYIHHK HCTa
opranuzanuja. Y Be3u ca KpurepujymoM mnop (1)) mocToju cyacku NpeLesieHT 1o
KOjeM KaJla OCUTYypaBad Jja HaJIoT 3aCTYITHUKY J[a Ha TaKaB HAYMH 00aBJba MOCI0BE
OCHrypaBaya CMaTpa Ce Jia 3aCTyIHHK Pajy 38 OCHTypaBada,”’ Te je HaBeICHH
KpUTEpHjyM camo npuxBatro nocrojehe pememe. Mehytum, onpenbda ui. 19. cr.
1. Tau. (a) 3[10 Ouna je moceOHO mMpobIeMaTHyHa, jep je mpeauhana mpaBo
OCHT'ypaBada J]a pacCKHHe MOJIMCY OCHTYparba 300T TOTra IITO 3aCTYITHUK HUje HABEO
HEILTO IITO My je OUI0 MO3HATO, AJIH 34 IITa OCUT'YPAaHHK HUje UMAOo ca3Hamba. 300T
Tora je nmpunukoM u3paze npemiora 3OUIITYO noctojana carmacHOCT Jia ce

26 “Consumer insurance law...”, December 2009, p. 108.
2 Winter v Irish Life Assurance plc, [1995] 2 Lloyd’s Rep 274. Takode: Arif v Excess Insurance

Group Ltd 1986 SC 317; Whitlam v Andrew Hazel for Lloyds [2004] EWCA Civ 1600, [2004]
AllER (D) 28.
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MIOMEHYTa ofipeida W30CTaBH, OMHOCHO HE TIPUMEbYje Ha MOTPOIIade yCIyre
ocurypama.” Crenehu potem u3 3110 npeacrasibana je ompenda wi. 20. cr. 1.
M0 KO0jO] jé OCHTypaBad MMao TPaBO Jia PaCKUHE YTOBOP aKO OM OCHUTYpPaHUK
HEHaMepHO TOTPEIIHO MPIIMKOM OJIrOBaparma Ha MUTama ocurypasada. Ocum
TOra, HHje OMITO jacHO 300T Yera Ou OCHTypaBad MMao MPABO J1a OJI0H]€ OIIITECTHA
3axTeB 300r HEKe TPHBHUjaTHE WIM HEOMTHE Tpelike y olpaciyy MoHy#e 3a
ocurypame.”’ HaBenena oapen0a pasiukyje NuTama MOCTOjama oapeheHnx
YHILCHULIA U [TUTAE ,,IMYHMX OYCKHBamba U yoehema.”*® Ako ce paau o mpBoM
CITy4ajy, HUje OUTHA OCUTYPAHUKOBA CABECT M OCHTypaBay MMa IPaBo Jia PaCKUHE
YTOBOP O OCUTYpamy MAKO jé OCUTYPaHUK HCKPEHO W pasyMHO Ouo yoeheH na je
MCTHHHTO OHO IITO j€ peKao. Y Jpyrom ciydajy, ako je mpujaBbeHa nadopMmariija
Owia 3acHOBaHA Ha OYCKWBABY WM yOehemy OocHrypaHuKa, cMartpa ce Ja je
HCTUHHMTA ,,aKO je jara y 100poj Bepr” (caBeCHO - TPUM. ayT.).’! 3a pasnuky oj
nperxoaHo HapeneHux mpaswia 3110, 30OUIIIYO y un. 4. cr. 1. npomucyje
OKOJIHOCTM Yy KOjUIMa OCHI'ypaBad HMa IpaBO packupa yrosopa 300r
HeTIpHjaBJbHBakba OUTHUX unmbeHHIA. 1o cy: (1) Kpiieme cTaHaapaa pasymMHe
naxme 1 (2) yCTaHOBIbEHE 00aBE3E 32 OCUTYpaBaya Jia JIOKKeE Jia, 0e3 KpIema
00aBe3e MoTpoIIaya, OH He OM 3aKJbYYHO YrOBOP, WIIH CE CarvIacho ca BerOBOM
M3MEHOM, WM OW TO YYMHHO IO ApyradudjuM yciosuMma. lIpomucane cy u
MOCTIeIUIIE KpIlieka 00aBe3e MOTpoIlada Ja MpUjaBi OUTHE YHE-CHUIIE KPO3
UHCTUTYT ,,KBATU()MKOBAHOT HEMPHjaBJbHBAba’, OTHOCHO CIIyYajeBIMa y KOjuMa
OCHI'ypaBad CTHYE IpaBo Ha packup yrosopa. Y wi. 5. S0OUIIITYO perymumry ce
PA3IMYKMTH HUBOM KPHUBHIIE 32 HETIPUjaBJbUBAkbE OUTHUX YNE-CHHUIIA U JIBE 000PUBE
NPETIIOCTaBKE Y BE3M Cca TMOTpomiaueM. Tako ce ,,KBATM(HUKOBAHUM
HETIPUjaBJbUBAkEM’ CMaTpa CBAaKO JIETI0 KOje je YUMILCHO: (2) HaMEpHO WU Y
rpy6oj Hemaxmwu win (0) HeMapHO, y Jako] HemaxmwH. [IpBu ciydaj
,,KBAIT(DMKOBAHOT HETIPHjaBJbHBAMA” KOJH MOPA JIa JIOKAXKE OCHT'ypaBad, IOCTOjU
aKo je ToTpo1Iay ,,3Hao Ja je MHPOopMaIrja HeTauHa WM UCKPUBJbEHA, WIN HUjE
Ta340 /12 JI je OHA MCTHHUTA WM HCKPUBJHEHA, FITH aKO j€ 3HAO0 1A je OKOJIHOCT Ha
KOjy C€ OJTHOCH HENpHjaBJbHBar-e Orsla OMTHA 32 OCUTYpaBaya, WK HUje Ma3uo 1a

2 “Consumer insurance law...”, December 2009, p. 121.
» “Consumer insurance law...”, December 2009, p. 17.
30 ZPO, 1906, ¢l. 20, st. 3.

31 Economides v Commercial Union Assurance Co [1998] QB 587. V HaBemeHOM cropy
JIBa/IeCETjeJHOTOJUIILE JIMIIE JaJ0 je TOTLEHEHY BPEAHOCT CajpiKaja CBOT CTaHa Mocie
npecesberba POANTEIhA Y BeroB cTaH. [1omTo je yTBpheHo a Cy BeroBe TBPAE 10 0BOM
MHTAakbY OHIIe CTBAp bErOBOT MUIILBEHHA, a HE YHIHLCHHUIIA, OUIIO j& TOBOJBHO [ CY OHE JaTe Y
n00poj Bepu. Huje 6umo moTpeOHO Ja ce OHe 3aCHMBAjy Ha pa3yMHUM OCHOBaMa.
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J1 je OHa OMTHA 32 OcUTypaBada.” EHITIeCKH 3aKOHO/IaBall je TPOIMCa0 U CITy4ajeBe
y KOjUMa ce MOT'y JIOKa3MBaTH OBMMa CYTIPOTHA CBOjCTBa KO moTporaya. OHa ce
OJIHOCE Ha mperrocTaBke: (1) ma je moTpomiad MmoceoBa0 3HAKE Pa3yMHOT
noTporraya u (2) a je moTpoiIay 3Hao 1a je Oumna OUTHA OKOJHOCT 3a KOjy je&
OCHTypaBad ITOCTAaBHO jacHO 1 TIoceOHO nuTame. Kommko cy 6pojue oapende 3110
OwIe y CynpoTHOCTH ca TIPUHIIMITIMA 3aIITUTE TIOTPOIIIada MOYKE CE BUICTH U U3
TOTa IITO je TUM 3aKOHOM OHJIO TO3BOJHEHO OCHUTYpaBady Jia CTeKHe Beha rmpasa ojt
HPONKUCAHUX TAKO MITO OM y 0o0pasall 3aXTeBa 3a OCHI'YPAEE WM Y TOJUCH
OCHTYypama yOaruo Kiay3yly Ja HOTpoIIay ,jeM4n” 32 TAYHOCT CBUX JATHUX
OJITOBOpA WJIH 1A FheTOBH OJITOBOPH ,, dMHE OCHOBY yroBopa.” TakBa Kiiay3ysia nmasa
je JIejCTBO MpeTBapama JaThx HH(opMaIrja rmpe 3aKbydermha yroBopa y ,jeMcTBa”
(warranties - IpuM. ayT.), 300T UMjer KpIIema je OCUTypaBad MMao MpaBo Jia
PacKHHE YTOBOp O OCHTrypamy 0e3 003upa Ha TO J1a JIU C€ PaauiIo 0 OMTHO] WK
HeOHUTHO] urbeHuI.*? To je mpomsnasmwio u3 wi. 33. ct. 3. 3[10.3 JemcTBO MMa
3Hayaj PacKUIHOT YTOBOPHOT YCIIOBA Y €HIVIECKOM MpaBy KOjH akKo je MpPeKpIleH
TPE/ICTaBJba AyTOMATCKU OCHOB 32 HHINITABOCT YTOBOPHE 00aBE3¢ U3 OCHTYpamba,
JIOK C€ Y KOHTUHCHTATHAM TIPaBHUM CHUCTEMHUMa MHOTO BHIIIE BOJM pavyyHa O
TMI0CTOjarby Y3POUHO-TIOCIIEANYHE Be3e n3Mel)y HeM3BpIleHe YTOBOpHE 00aBe3e U
TIOCTIe/IUIIA KOje Cy 300T TOra eBeHTyaTHO HacTymme.* YIipaBo To moTBphyje u 4.
34. ct. 2. 10 KOjeM O TPEHYTKa KaJia OCUT'YPaHHUK TPEKPIIH jJEMCTBO ,,HE MOXKE Ce

32 Kao jemcTBO MOTYhe je y yToBOpY TIPEABHIETH HajpasHOpasHHje eleMEHTE Kao IITO Cy jEMCTBO
3a o0aBemITaBame 0 BpeMeHy Kajia Tpeba 1a moyHe KaboTaka Opoja, TOCTaBIbamke TOTBPIE O
00HOBJBEHO] KJacH Oposa u MH(pOpMaLHja O: TOCTOjarby CIPHHKIEPCKOT CHCTEMa, 1a j&
MHCIIEKIIMja OCUT'ypaHOr 00jekTa M3BpIIeHa y onpeljeHOM pOKy, 1a HeMa HACTaIUX MU
pe3epBHCcaHKX IITeTa Y MepHOIY JI0 JiaHa 3aKJby4etha yroBopa o ocurypamy uti. Bugeru: C.
JoBanosuh, ,,YroBop 0 peocurypamy”’, JOKTOpCKa AucepTanuja, ogopameHa Ha [IpaBHOM
dakynrery Yausepsurera y beorpamy, mapr 2002, ctp. 260.

3 JeMcTBO, KaKo je jehrHICaHO TOpe, TPE/ICTaBIba YCIOB KOjH Ce MOpa OCIIEIHO UCITYHUTH,
0e3 003upa 1a v je OUTHO 32 PU3MK. AKO JEMCTBO HHUj€ MCIYHEHO, MO/ YCIOBOM /1A je TO
M3PHYHUTO HABEICHO Y MOJIICH, OCHTYpaBad ce ociobalja obaBes3a Off JaHa KpIlerma jeMCTBa,
anmu 6e3 ocnobahama o1 06aBe3a HaCTANKX Ipe TOT JaHa.”

34 KapakTepucTiYaH Cy4aj y MOMEHYTOM CMUCIY je criop Forsikringsaktieselskapet Vesta v.
Butcherl Lloyd's Rep (1989) 331, y kojeM je HOPBEIIKM OCHTI'YpaBayd OCUIypao puOmak, mpu
4YeMy je MOJIca OCHIypama Cajipkalla jeMCTBO 3a Jp)Kame CTpaxe 24 cara JHEBHO U
peocurypao 90% Ha JIOHIOHCKOM TPXKHUIITY MPEKo Opokepa Kopncrehn JlojnoB obpazarr 3a
KOjH Ce CMaTpaJio Jia je y ceOM MHKOPIIOpHCao MOMEHYTY CIElHjaJIHy YyTOBOPHY 00aBe3y y
YIOBOP O PEOCUTYparby, HAKO HH YTOBOpP O OCHUIYpamy, HH YrOBOP O PEOCUTYpamy HUCY
caaprkaiu ozpendy o0 MepoJaBHOM IIPaBy y Clydajy criopa. Taza je JOomio 10 CHaXKHE Oyje
Y HacTaHKa 1rTere. TOKOM aHanmu3e BHCHHE M OKOJIHOCTH ILTETe yTBijeHo je Ia moMeHyTa
yroBopHa obaBe3a HHje Ouia UCIyECHa Tj. Ja 24-caTHa cTpaxka Huje mocrojana. [Ipema
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OpaHUTH IPUTOBOPOM J1a je IPEKPILICHO JEMCTBO U3BPILIEHO  NPE HACTAHKA IIITETE.
W3 rope HaBeleHUX pa3liora WHCTUTYT ,jEMCTBA”, y BE3U Ca TPHjaBJbUBABEM
OutHux unmenuia koju je y 3[10 6uo perymucan ca 9 unanoBa (wi. 33-41),
3amerbeH je oapenooM wi. 6. 30UIIITYO kojoM je mporcaHo /1a ce MpHujaBJbUBAbE
OWTHHX YMEHEHHIA HE MOJKE IIPETBOPHUTH Y ,,JEMCTBO’ MIPHIIMKOM 3aKJby4eHa WITH
U3MEHE MOTPOIIAYKUX YTOBOPa O OCUTYpamy, OUIIOo myTeM moceOHe YroBOpHE
oapende, OJIBOJEHOT criopasyma win u3jase. [loMeHyTo TpaBUIo BaKu y CBUM
BpCTaMa MOTPOIIAYKUX YroBOpa O OCHIYpamy, a IOCeOHO Yy ClydyajeBUMa
KOJIEKTBHOT OCUTYpara U OCUTYpama *UBOTa Jpyror jmna. [locnenma n3mena
kojy norocu 30OUIIITYO omxocu ce Ha uit. 84. 3I10 koju perymnmiie cuTyarnuje y
KOjlIMa OCHUTYpaBad MMa 00aBe3y Ha MOBpaT MPEMH)e OCUTYPAHHUKY O]l YCIIOBOM
Jla Ce OCHTYPAHUK HHje TIOCITYKHO MPEBAPOM MITH HEKO HE3AKOHUTOM PAIHOM.
Kako je ucraknyto y oopaznoxery 3OMUIIITYO, Huje y MOTIyHOCTH JaCHO KOJIMKO
je HaBezeHa onpenda Ouiia MPUMEHHKBA HA KOIHEHa ocHrypama.®> Ha ocHoBy
Anekca 1, u. 17. 30UTIITYO ,,Ynan 84. 3akona o moMopckoM ocurypary 13 1906.
rojuHe (TMOBpaT MpeMmuje y Clydyajy IpecTaHKa OCHUIYpaHOI HHTEepeca,
HAJIOCUTyparba 1 IBOCTPYKOT OCUTI'Yparha) TyMayH ce y CKJIajly ca oApendoama OBor
AHekca 3a yroBope 0 HOMOPCKOM OCUTYparby KOjH CIaJIajy y MOTPOILIavyKe yroBOpe
o ocurypamy.” HaBenieHnum AHekcoM 1, uit. 2. peryuiiie ce mpaBo OcCurypabava Ha
packusi yroBopa 300r HaMepe WK TpyOe HeaXKbe Y KOjeM CiIydajy OCurypaBay
MOXKe J1a 0JI01je CBE 3aXTeBEe OCUTYPaHHKa, Y3 33/ipKaBambe [EOKyIHe miaheHe
npemuje. Mictom openoom ocTaBiba ce MOTYNHOCT Jla OCHT'ypaBay MITaK BpaTh
HarutaheHy npeMujy ,,ako Ou TO OMIIO0 HETIOIMITEHO TIpeMa TmoTporiady.” JeanHo
0CTaje OTBOPEHO IMUTAE Y KOJHM ClTydajeBUMa Ou He Bpahare MpeMuje MoTpoIiady

MpaBUIMMA SHIJICCKOT MPaBa OBO j& PEOCHIypaBady MpeIcTaB/bao OCHOB Jia 0J0H]¢ UCILIATY
OJIITETHOT 3aXTEBA, jep je YroBOp MPEKpIIEH U 300T TOra HHIITAB, JOK MO HOPBEIIKHM
MPOMUCKMA TO HUjE CIy4aj, jep OCUTYPAHKK HUje CaM U3a3Bao LITETY, HUTH JOMPHHEO (beHOM
Hactauky. [lITaBuiie, 1 jia je CTpaxka MoCTojaa, HUIITA HE OM MOIIIO CIIPEYMTH HACTAHAK
IITETHOT Jlorahaja.

VY jemsom apyrom ciyuajy (Groupama Navigation et Transports v. Catatumbo CA Seguros (2000)
1 Lloyd’s Rep. 2266) BeHeIyenaHCKU peoCcHTypaBad je yroBOPOM O (paKy/ITaTHBHOM PEOCUTYPAIDY,
KOjH je canp)kao Kiay3ylly 0 €HIJIECKOM IPaBy Kao MEPO/IaBHOM, peocHrypao (uioty Opososa, ¢
THM JIa CYy YTOBOP O OCHTypamby KOju je OMO 3aKJbydJeH M0 BEHEIyeIaHCKOM TIpaBy U yrOBOP O
peocurypamy caap)KaBallil ,,jeMCTBO 3a OIpXKaBame Kiace Opoma.” Melytim, yrosop o
PeoCHTypamy je capiaBao Kiay3yiy o pahemy oiTyka OCUTypaBaya y CBIM acleKTUMa, Ta je
CyI OJUTy4HO J1a CY YCIIOBH PEOCHTYparba HASHTHYHU YCIOBUMA OCUTYParba, LITO j& UMAJo 3a
TOCIIeNIy TTPMMEHyY TIpaBa BeHelyene 1o kojeM je peocurypasad OMo ayaH Ja HaJOKHa/IH
LITETY ¥ OPE TOra IITO Kiaca Opojia HHje oJp)KaBaHa, OTHOCHO jeMCTBO HHje HCITYHCHO.

35 “Consumer insurance law...”, December 2009, p. 12.
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MOIJIO J]a C€ CMaTpa HETIONITEHNM, C 003MPOM J1a j€ TaKO HEITo MpeasuleHo 3a
TMIOCTYTIKE WJIM IPOITYCTE MOTPOIIaYa Ca HAJJIAKIIMM CTEIEHOM KPHBHIIE - HEMApOM.
Y tom cmucny Koneke Yapyxkema OpuTaHCKUX OCHTYpaBada IpeBrla mpuMeHy
,,CPa3MepHUX Mepa’™’, Tipema CTeTieHy MPOITyCTa MOTpPOIIIaYa Ja ce MOHaIla peMa
CTaH/apy pasyMHE MaXme, IUTO y CIIyyajy Hemapa oOyXBaTa MpEBHI WU
HeHamepHy rpeniky.”’ Koneke Vipyxkema OpuTaHCKHX OCHTypaBaya npejisuha na
OCHTypaBad MPIJIMKOM PacKu/a MoJMce OCUTyparba, TI0 MpaBuity, Bpaha miaheny
npemMHujy, a Ja je jeIMHO 3ajprkaBa OHJla KaJa IMOCTOJU jacaH JI0Ka3 HaMepHOT
HETPUjaBJbHBArbA OMTHUX YHELCHUIIA MITH HETIPHjaBIbHBAbA TPyOOM HEAKELOM. >

3) UBMEHE Yy 3AKOHY O OCUTYPABY

3akoH 0 ocurypamy u3 (edpyapa 2015. romguHe U3MEHHO je JiBa MpaBuiia U3
30UIIITYO u 30I1. Y. 2. ct. 5. 30UTIITYO npectao je aa Baxxu Ha OCHOBY YL
14. ct. 4. 30, nok je umanom 14. ct. 3. 30 u3memen ui. 17. 3011, Tako na ce UM
HE Jlaje MpaBO YrOBOPHUM CTpaHaMa Ja 300T KpIlema MpUHIUNA ,,HajBeher
noBepea” packuHy yropop.” Y cBemy octaioM mpumemyjy ce oapende 30 u
30UIMITYO. Ynan 11. ct. 1. u 2. 30UIIITYO kojum cy m3merenn y 3011 . 18.
(obaBe3a ocurypaHuka Jia pujaBu OuTHE unbeHHIle), 19. (0baBe3a 3acTymHUKa
IPEKO KOjer ce 3aKJbyuyje YrOBOp Ha IpHjaBJbUBakbe OMTHUX unmbeHuIa) u 20.
(pujaBIBMBak-E¢ OMTHUX YHELCHUIIA TIPE 3aKIby4uerha yropopa) 3011 mpectao je na
BaKM Ha OCHOBY 4L 21. cT. 6. 30, anu u cBU rope HaBeaeHH wiaHoBH 3[10 Ha
ocHOBy 4. 21. cT. 2. 30.

Onpenda ui. 33, ct. 3. (mpupoaa jeMcTBa) u3MemeH je wi. 10. ct. 7. Tad. (a)
30 Taxko miTo je Opucana apyra pedenuiia Tor crasa.*’ Takolje, OprcaH je U Wi

36 Srazmerna mera podrazumeva da ¢e osiguravaé u najve¢oj meri uéiniti sve da potroSaca vrati
u polozaj identi¢nog potrosaca koji je preduzeo razumnu paznju da ne prekrSi obavezu
prijavljivanja bitnih €injenica i koji je platio odgovarajucu premiju za istu vrstu osiguranja.” —
“Managing Claims...”, April 2013, 4.1.

37 “Managing Claims...”, April 2013, 2.1.

38 “Managing Claims...”, April 2013, 8.5.
¥ Cl 17 ,,Ugovor 0 pomorskom 051guranju je ugovor kO]l se zasmva na najvecem poverenju 1

(precrtano predstaVlJa navedenu 1zmenu prlm aut)

4 (1. 33. st. 3:, Jemstvo, kako je deﬁmsano gore predstavlja uslov kOJl se mora dosledno 1spun1t1
bez obzira da 11 Je bltno za I'lZlk A v 4 d-astov :

ed-ebweza—&as’ea-l-xh—p%e—teg—éaﬂa-” (precrtano predstavlja navedenu 1zmenu prlm aut. )
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34. 3110 oapendom 4. 10. cr. 7. tau. (6) 30.*' Konauno, ur. 12. Anekca 30
n3menno je wi. 84. 310 tako mTo ce Ha MOBPAT MPEMH]jE y CITy4ajy MpecTaHkKa
yroBopa npuMemyjy onpende Anexca 30 Ha yroBope 0 HOMOPCKOM OCHTYPAbY
KOjH CTIaJiajy Y HeMOTPOIIaYKe YTOBOPE O OCUTYpaLby.

4) TATYM CTYTIAIbA HA CHATY

30MIIIYO je crynuo Ha cHary 6. anpuia 2013. roqune. 30 cryna Ha cHary
0CaMHAeCT MeECeLM MOCIe HEeroBor JIOHOIIeHha Kako O ce CBHU aapecaTu
YNO3HAIM ca U3MEHaMa, ITPUJIAroiIWJIN CBOj€ YCIIOBE OCUTypama U o0pacle U
M3MEHWIU TOCJIOBHY Ipakcy, TauHuje 12. aBrycta 2016. rogune. 3akoH ce
npHMeRYyje Ha CBE YrOBOpE M W3MEHE yroBopa 3akJbydeHe nocie 12. aBrycra
2016. roauHe, ako ce U3PUYUTO WM MpehyTHO mpuMemyje npaBo Exriecke u
Benca, lIkorcke uimu CeBepHe Mpcke. 3akoH ce He NpUMERYje Ha YTOBOpe
3akJpydeHe npe 12. aBrycra 2016. roause, anu ako ce mocrojehu yropopu Oymay
NpOAy’KaBajy MOCIIE TOT 1aTyMa, Ha BUX he ce MPUMEHHUTH 0Baj 3aKOH.
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6) SHAYAJ 3A PEITYBJIVIKY CPBUJY

Kana yroBopHe cTpaHe HHCY H3a0palie paBo Koje ce MPUMEIbYje Ha YTOBOD
0 OCHTYpamy, YTOBOPH KOJU C€ 3aKJby4dyjy Mpeko Opokepa y Jlonmony, wim
YrOBOpH ca apOMTPaKHOM KJay3ysioM ca JIOHTOHOM Kao MECTOM apOuTpaxe,
WM YTOBOPH Ca MECHOM HaIJIeKHOIINY HEeKoT o1 cynoBa y Benmkoj bpuranuju,
no npaBuiay he moapasymeBaTH M MPUMEHY €HIVIecKor mpaBa. [lo3HaBame
HaJHOBHjHX TIPOITHCa Y 00NACTH YTOBOPHOT TpaBa OCUTYparba U PEOCUTYpamba
Enrnecke mpencraBjba HemTo mMTO OM 32 CBE OHE KOJH 3aKJbydyjy
(pe)ocurypasajyha nokprha Ha JOHJOHCKOM TP>KUIUTY U TPKUIITY Jlojna, 6uno
JIMPEKTHO WITH TIPEKO TTIOCPETHIKA, OMIIO KPajibe HEOIXOHO U KOPUCHO, aKO Ce
UMa y BHAY Ja Kiaysyne ,,Yapyxkema uwianuna JlojmoBor Tpxkumra” u
»MehyHapoHOr yapykema JIOHJIOHCKHX OCUTypaBada’ 3a OCUTYpame CBUX
BPCTa KOIHEHUX, TIOMOPCKUX M Ba3TyXOIUIOBHUX PH3MKa caJpike oapendy o
MIPUMEHH EHITIECKOT MIPaBa U MPAKCE.

= (precrtano predstavlja navedenu

izmenu — prim. aut.)
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