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Mapuja HEIEJbKOBUR-TIPABIUR!

KOMVCHJA 3A PEBU3N]Y JbYACKNX ITPABA
KAO MEXAHW3AM 3A IIPA'REIHE CITIOJbHE
OOrOBOPHOCTV MUCHUJE BJIADABVHE IIPABA
EBPOIICKE YHUJE HA KOCOBY

ABSTRACT

Respect for human rights is essential in the work of all international
organizations. But not all international organizations have an adequate system of
accountability when it comes to such an important and fundamental issue. The
establishment of independent mechanisms for determining the external
accountability of international organizations is seen as key to ensuring respect for
human rights. With this in mind, and in the context of the Kosovo experience, the
European Union established a ‘Human Rights Review Panel’. This body is
addressing complaints about alleged human rights violations by the EU’s rule of
law mission to Kosovo, EULEX, in the conduct of its executive functions. This
paper investigates the importance of the Human Rights Review Panel as the first,
and only, independent accountability mechanism that is addressing the
allegations of violations of human rights by the mission, which is working within
the EU’s Common Security and Defence Policy. The paper also aims to point out
the shortcomings in the work of the Panel.

Key words: Human rights, international organisation, external accountability,
EULEX Kosovo, executive mandate, Panel, complaint, recommendation.

I) YBOOHA PASMATPAIbBA

Mehynapoase opranuzaiyje mpeacTaBibajy cyojekte MehyHapomHor mpasa
ypja je oOaBe3a MOLITOBAK-€ OCHOBHUX JbYACKUX TpaBa (MOJTUTHYKHX,

I loktopann MehyHapomaux u eBporckux cTymuja QDakyinreTa MOIMTHYKHX HayKa
Yausepsurera y beorpany. Ciryx6enuk 3a komyrukanujy y EULEKS Kocoso. Exexrponcka
anpeca aytopa: Marija.Nedeljkovic@eulex-kosovo.eu.
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COIIMjaTHHX, KYJATYPHHUX, CKOHOMCKUX U Tpal)aHCKHX) y HHXOBOM JICJIOBAIbY.
HeocnopHo je na y pamy mel)yHapomHux opranuzalyja, IpHIMKOM CIpoBohema
ofipeh)eHuX MoIUTHKA, aKIHja UK OTepalija, Moxe TONH ¥ 0J1a3u 10 KpIIieHha
JBY/ICKHX TIpaBa y Mamw0j uin Behoj mepu. [omro mehynapoane opranusanuje
OCTBapyjy Ba)KHE acleKTe jaBHE BIIACTH, 1A YaK Y HEKUM CIIydajeBUMa BpIIe U
onpehene u3BpiIHE (YHKIMje BIACTH, HEOMXOAHO j€ OCTBApHUTH eHKacaH
CHCTEM OITOBOPHOCTH Y IIMJbY TPEUCIHTHBAKA OUTYKa M CAHKIIMOHHCAHhA
cBakor mpekpuiaja.2 [Iutame oaroBopHOCTH MeljyHapoIHe OpraHM3aluje I
JpKaBe YIAHWIE MPEACTaB/ba JETHO O KJbYYHHX IMUTama YTBphHUBama
oaroBoprocti. CaM KOHIIENT OJATOBOPHOCTH MeljyHapOIHHUX OpraHu3aiuja je
KOMILJIGKCAaH U YKJby4yje KakO OIlEpaTHBHE TAaKO U €JIEMEHTE CIIOJhallbe U
YHYTpalimbe oAroBopHocTH. O0jaBIbeH je U BEIIMKH Op0j HaydyHHX paJioBa U3 OBE
obnacty, Mmehytum Tpeba ucrahu fa je 0BO MHTamke YIIIaBHOM oOpahuBaHo ca
acreKTa OATOBOPHOCTH Mel)yHapoIHUX OpraHM3alfja TpeMa JpikaBaMa
YJaHWI[AMa U JIpJKaBama Koje TO HHUCY. YIPYKeme 3a MehyHapomHO MpaBo
(International Law Association) ocHoBano je 1996. roguHe kao moceOHa
KOMHCHja KOja ce 0aBM TpoydyaBameM OJIrOBOPHOCTH MelyHapomHux
OpraHm3aiyja ca HIMper achekTa ,,0AT0BOPHOCTH MelyHapoIHEe OpraHu3allije
npemMa CBOjUM WIAHOBMMAa M TpehuM IWImMa, OTHOCHO JKpTBaMa WU
MOYMHHOIIMMA KOjH HUCY YJIAHOBH Jiate Mel)yHapomHe opraHu3anuje: ApxKana,
npyre MehyHapoaHe opraHu3aliyja, MojeANHIM WK TIpaBHA JIUIA, YKIbYdyjyhu
¥ npuBaTHe cy6jexTe.3 AHamM3a 0roBOPHOCTH Mel)yHApOIHUX OpraHH3alja
KaJia TOBOPHMO O KpIIEHY JbYICKUX MpaBa y ciy4ajy EBporcke yHuje nma
obaBe3yjyhu kapakrep MehyHapomHor mpaBa O JBYACKAM TIpaBHMa, jep je
EBporicka yHuja obaBe3Ha Aa WX TOMITYje Kao MOTMHCHHIIA CIIOpa3yMa O
TOIITOBAKY JbYICKUX MpaBa.* MelyHapoIHU HHCTPYMEHTH 3aIITHTE JbYICKUX
npaBa EBporicke ynuje cy EBporcku cyn npasne u EBporicku cyn 3a jbyncka
npasa. [locpencTBom oBuX MHCTpyMeHaTa EBporcka yHHja BPIIM HHAUPEKTHY
KOHTPOJY akata MelhyHapomHUX oOpraHuzandja, 4mMe ce o0e3oehyje

2 leramhuje 0 oBoMe Buzeru: Jan Wouters, Eva Brems, Stefaan Smis, Pierre Schmitt,
Accountability for Human Rights Violations by International Organisations: Introductory
Remarks, Intersentia, Antwerp, Portland, 2010, pp.1-3.

3 Ibidem, p. 5. JleramHuje o oome BujeTw: International Law Association, Report of the
seventy-first conference, Berlin/London, 2004, pp. 4-20, Wurepner, http:/www.ila-
hq.org/en/committees/index.cfm/cid/9, 15/01/ 2013.

4 Aytop ce npe cBera nosusa Ha: Jlucaboncku criopasym, Kousenuujy YH o npasuma ocoba ca
WHBAJMIUTETOM, EBpOTICKY KOHBEHIMjY O 3aITUTU JbYACKHMX MpaBa W OCHOBHHX CIIO0OJA,
UTI.
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no6oJbIIaHa JIENOTBOPHOCT Y CIpedyaBamy KpLICHA JbYIACKAX npasa.’ Y
WsBemrajy xomecapa Casera Espome® 3a jbyncka mpaBa, Kaga ce TOBOPH O
NPaBHOM OKBHUPY 3aILTUTE JHYICKHX MpaBa HAaBOM ce Ja cy Ha Kocosy crnenehn
CIOpa3yMH ¥ HHCTPYMEHTH JHUPEKTHO TPUMEHJbUBH: YHHBEp3ajHA
JeKnapaiyja o Jbynckum npasuma (1948), EBporicka KOHBEHIMja O 3aIITUTH
Jbynckux mpaBa u ocHoBHHX ciobomga (ECHR, 1950) u meHm mpoTtokonu,
Kongenumja o enumubanmju cBux ¢opmu pacae auckpumunaiyje (CERD,
1965), Mehynaponuu nakt o rpahanckum u momutuukuM mpaBuma (CCPR,
1966) u mweroBu npotokonu, KoHBeHIMja O enMMHHALUjU CcBUX (opMu
muckpumuHaimje npotus xeHa (CEDAW, 1979), KonBenuuja npoTus TopType
U Jpyrux BpCTa CypOBOL, HEYOBEYHOI M IOHWKaBajyher TpeTMaHa WiIu
kaxmaamwa (CAT, 1984) u Mehynapoana kouBeniuja o npasuma gerera (CRC,
1989).7 Nako ce mpapa rapanToBaHa EBPONCKOM KOHBEHIMjOM O JbYICKMM
npaBuMa crpoBojie Ha KocoBy, He MOCTOjU TpaBHU OCHOB 32 BpILICHE
HAJUIC)KHOCTH Ofl cTpane EBporckor cyna 3a Jbyjcka npapa.8 Ca TuM y Be3u
Tpeba HarTacHTH Jla c€ Kao HajBehM MpOIYCT y CaHKIMOHUCAWY CIOJbHE
OJITOBOPHOCTH Mel)yHapomHuX opraHuszaipja Kajga TOBOPHUMO O KpUICHY
JbYJICKHX TIpaBa HABOJM HEJOCTaTaK HE3aBUCHOT MEXaHW3Ma 3a YTBphUBame
O/IFOBOPHOCTH, LIITO BEOMA YECTO BOJIM HEraTHMBHO] pemmyTaluju Mel)yHapoaqHux
opraHu3anuja. Tpeba HaIacuTU /1a yCIOCTaB/bakbe HE3aBUCHOI MEXaHH3Ma 32
yTIBphUBamkE ONrOBOPHOCTH BEIUMKUM JIEJIOM 3aBUCH M O ,,00pe BoOJbe™
MmelyHapoIHe OpraHu3aIje Koja je y MUTamy.

1I) yCITOCTABJbAIHE KOMVICUJE 3A PEBU3UJY
JPYICKMX IIPABA

EBporicka KOMHCH]a 3a IeMOKpATHjy TTyTeM 3akoHa (Benenmjancka komucuja),”
y Munusemy o JbyackuM npaBuma Ha Kocoy koje je o6jaBsbeHo 2004. roque,

5 Jlerasbamje o oBome Bujetn: Jenena Crojumh, “Human rights violation: Responsibility of
international organizations or of their member states”, Mejynapoonu npobnemu, 64.4,
Beograd, 2012, pp. 507-527.

6 Jletamuuje o oBoMe Bujetu: Report of the Council of Europe Commissioner for Human
Rights’ Special Mission to Kosovo 23-27 March, 2009, para. 15-20, HHaTepHer,
https://wed.coe.int/ViewDoc.jsp?id=1466279, 09/01/2013.

7 Ibidem, para. 16, Komecap Capera Eppome ce mosusa Ha wian 22 ,Ycrasa PemyOmuxe
KocoBo®, koju je cTymmo Ha cHary 15. jyna 2008.

8 Ibidem, para. 18.

9 Jlerasbuuje BumeTd: European Commission For Democracy Through Law (Venice
Commission), Opinion on Human Rights in Kosovo: Possible Establishment of Review
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UCTaKIa je moTpedy Ja ce OCHYJy MEXaHW3MH pPEBH3Hje KOju omoryhasajy
ozrosapajyhy nmpaBHy momoh y Be3u ca HaBOJIHMM KpPIICHEM JbYICKHX TpaBa Ha
KocoBy on ctpane mehyHapomanux opranuzanyja. Komrcuja je ycranoBuna jia ,,He
nocroju MehyHapomuu MexaHmzam peBusmje y Besu ca aktuma UNMIK u
KFOR*.10 Harmamreno je ma je miaBHa mpempeka yCIOCTaBIbamby MEXaHW3Ma
peBI3Uje HUXOB Kapakrep MehyHapomuux opranmzaipja. Vctuue ce nma ose
opranmzaimje 00aBJbajy TOCIIOBE KOJH MIMajy BHIIE CIIMYHOCTH Ca TIOCIIOBHMA Y
JPKaBHO] aJMUHUCTpAIMjU HEero MelyHapoIHMM opraHu3aldjama. ,.[0 je
HE3aMHUCIIMBO U HECITIOjUBO Ca MPHHIMIMMA JIEMOKpaTHje, BIaJaBUHE TpaBa U
TIOIITOBaka JHYACKUX TIpaBa, Ma Ou (OBe OpraHu3alyje) Morie ja Jemyjy Kao
JIpPKaBHM OpraHH U J1a OyJTy U3y3eTH off OKJIO KAKBE He3aBKCHe MpaBHe peisyje’”. 11
Benenmjancka kommcuja cmarpa Ja Ou OWJIO TPUMEPEHO Ja ce YCIOCTaBe
NPUBPEMEHN MEXaHM3MH PEBU3MjE KpLICHa JbYICKUX IpaBa Koja Cy HABOIHO
nounHune MelyHapoIHe OpraHM3alldje ca CaBeTOJaBHOM  (hyHKIHjoM.!2
»Pesomymja 1244 Viennmennx Haipja notsphyje aa Cpbuja uma TepUTOpHjatHy
cyBepeHocT Hazl KocoBoM, anu, y MCTO BpeMe, UCKIbyUyje MpaBHY HAIEXKHOCT HaJ|
KocoBom. Cpbwuja je unanma Caera EBpone u aprkaBa nornucHuna EBporicke
KOHBEHIIW]€ O JbYJICKUM IpaBuMa. To 3HauM Jla OM 3a pean3aliyjy CBaKoT Mpeyiora
KOju OM Ha OWJIO KOjU HaYMH YTHIA0 Ha TepUTOpHjastHU cTatyc KocoBa wmm Ou
3axTeBao JI0MyHy EBporicke KoHBeHIHje 6mta motpebHa carmacHoct Cpomje. 13 la
Ou ce To n30emno, Benerujancka koMucHja je npeyiokuiIa IpUMeHy KpaTKOpOUHHX
peliemha, OTHOCHO YCIOCTAaBJbAKe HE3ABHCHOT KBA3H-CYICKOT CAaBETOIABHOT
TaHesa HaPIeXHOT 32 pa3MaTpamke HaBOIHOT KPIIera JBYICKHX TpaBa o7 CTpaHe
mehynapomuix opranusanyja. Y M3serrajy komecapa Casera EBporie 3a jbyzcka
npaBa Tomaca XamapOepra (Thomas Hammarberg) kamga ce TOBOpH O
OZITOBOpHOCTH MehyHaporHe 3ajemuuiie (wiad 3.3), moceOHO MICH]e BIaIaBUHE
npasa Ha KocoBy, uctiue ce na 6u ,Mucuja BiIajaBiHe npaBa EBporicke yHuje
EULEKS wmorao na pasmorpu mperHocTd (GopMHUpama HE3aBUCHOT MEXaHH3Ma
ormrosopHocti. EULEKS mma Heka m3BpiiHa opnamihema, Yak W ako ce Ta
oBnarihema Hehe KOPUCTUTH BeOMa 4ecTo. 3a cajia ce kajde ymyhene mpoTuB
EULEKS ocobssa uHTEpHO mporiecyupajy. Iloctoju HM3 MoryhHOCTH 3a

Mechanisms, Opinion No. 280/2004 (CDL-AD (2004)033), 11 October 2004, UnTepHer,
http://www.venice.coe.int/docs/2004/CDL-AD(2004)033-¢.asp, 01/02/2013.

10 Ibidem, para. 75.
11 Thidem, para. 91.
12 Ibidem, para. 114-122.

13 Ibidem, para. 144. Tpeba naracuty 1a y Bpeme JoHouema Pezomymmje YHCE rosopumo o
3ajemanm Cpbuje u Lpre Tope.
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MmexanmMe oarosopHoctd EULEKS. Jemna om moryhnoctn je na EULEKS
npey3Me mozien CaBeTofaBHOr maHena 3a Jbyzcka npasa (UNMIK); npyru ma ce
xanbama Oase mHcTHTYIMje omOyiacmena. Tpeha moryhnoct je ma EULEKS
CTBOPU COICTBEHM He3aBHCHM MexaHmzaM. Komecap moxctmue EULEKS na
YCIIOCTaBH e(UKacaH MEXaHM3aM OJITOBOPHOCTH Kao CTBAp IMpHopHTera. TakaB
MexaHu3aM OM ¥Mao Moh J1a TeMe/bHO WCTPaXKH CBE HABOAC O IMPECTYIMMA U
npezacraauiy EULEKS On Ovmm m3710/KeHH HCTTMTUBAKY O CTPAHE HE3aBUCHOT
¥ TpaHcrapeHTHor oprana“.4 Mucuja Bnajasuse npasa Ha Kocosy — EULEKS,
HOMYT JPYTHX JMIUIOMATCKHX M MehyHApOIHUX MHCHja TOCEIyje MMyHHUTET Of
JIOKAJTHUX aIMAHUCTPATUBHUX M MPABHHX MPOLIeca y CKIaIy ca BaxehnM 3akoHOM
0 CTarycy, UMyHHUTETY U MPUBUIIETHjaMa IUTIOMATCKUX U KOH3YJIapHUX MECH]a U
npucycTBy Mel)yHapoTHUX BojHUX cHara Ha Kocosy. 1S Unan 3.2 ator 3axoHa naje
EULEKS mpaBo Ha TUIIIOMATCKH CTaTyC, TIPUBIJICTH]E U IMYHHTET, JIOK WIaH 4 1
ynaH 5 Onke MojalmaBajy Aara opnamihema. CaMiuM THM He HOpasyMeBa ce Ja
EULEKS u oco6se EULEKS He Mopajy 712 mOIITyjy JIOKAJTHO 3aKOHOIABCTBO, jep
ocobspe EULEKS y ciydajy 1a mpekpIiy 3akoH MOJJIeKe TIPaBHO] OATOBOPHOCTH
y CB0joj MaTnuHoj 3eMJbH.'© YV 3ajenHnuko] akuuju Casera EBporicke yHuje on 4.
dbedpyapa 2008. o mucuju BriagaBuHe mpasa EBporicke yauje Ha KocoBy y diaHy
10. jequuo croju ma he ,.craryc EULEKS — KocoBa m meroBor ocoOsba,
yKJbydyjyhu ¥ TpHBHIETHje, UMyHUTETE M Jajbe TapaHluje HEeONXOIHE 3a
mppiaBabe 1 (pyHkimonucatbe EULEKS nHa KocoBy Outu moroBopeH Ha
omrosapajyhu maunu®.!7 Vimymurer EULEKS o6e36elyjy 1 UNMIK mpomucu o
cratycy, puBmierijamMa 1 umynutery KOOP n UNMIK oco6spa Ha Kocosy.!8

14 Report of the Council of Europe Commissioner for Human Rights’ Special Mission to
Kosovo, op.cit., para. 80, mpesox aytopa, Mureprer, https://wed.coe.int/ViewDoc.jsp?id=
1466279, 09/01/2013.

15 Teramnuje Bumern: 3akon 6p.03/L-033 ,,Penybmuke Kocoo“ o crarycy, MMyHUTETY M
MPUBHIIETHjaMa UIUIOMATCKUX U KOH3YJIapHUX MHCHja M TIPUCYCTBY MelyHapOIHUX BOJHHX
cuara Ha Kocomy, Wurepner, http://www.gazetazyrtare.com/e-gov/index.php?option=
com_content&task=view&id=131&lItemid=56&lang=bh, 05/02/2013.

16 JTeramauje Bugern y IlpaBiiHKKy 0 IOHANIAKY 0C00Jba MUCH]a 3ajeHIUKe 6e30eIHOCHE U
onopambene monmtuke EBporcke ynuje, MutepHert, http:/www.drept.unibuc.ro/dyn
doc/cercetare/Code-of-Conduct.pdf, 12/01/2013.

17 3ajenamuka aximja Casera 2008/124/CFSP on 4. gpebpyapa 2008. 0 MUCHjH BlIaIaBUHE MPaBa
Esponcke ynuje Ha KocoBy, mpeBon aytopa, MHurepHert, http://www.eulex-kosovo.eu/st/
info/docs/JointActionEULEX EN.pdf, 18/01/2013.

18 TToce6Ho momenaru onerbke 2 1 3 UNMIK npormca Op. 2000/47, UNMIK/REG/2000/47 on the
Status, Privileges and Immunities of KFOR and UNMIK and their personnel in Kosovo, 18

August 2000, Wnateprer, http://www.unmikonline.org/regulations/2000/reg47-00.htm,
28/12/2012.
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Moskemo 3aKsbyurTH a uMyHHTET, pusuiieryje u craryc EULEKS npouctudy n3
Pa3MUHUTHX JOKyMEHATa | JIa CBOj€ TIPABHO YTEMEJbEHE MICH]ja UMa Y CKIIATy ca
3akoHMMa o6e crpane (beorpax u Ilpumrina). Mehytim ca mpecraHkoMm T3B.
HHanmenane HesaBucHocTH Kocoma, 10. cemremOpa 2012. romune, nako cy
npaBHe ocHoBe (yHkimonucama EULEKS ocrane HenmpomemeHe, Mopalio ce
PELUTH TUTae MaHJIaTa U CTaTyca MHCHje Y HOBOM YCTaBHOM ypehery. MoxeMo
pehu na je pasmeHom mcama m3mel)y Brcoke mpencraBauiie EBporicke yHHje 3a
cnosbHy monmutuky u 0e36enHoct Kerpun Emron (Catherine Ashton) n
npencenauiie KocoBa Artudere Jaxjara (Afifete Jahjaga) ocurypaHa JokajHa
npaBHa ocHoBa EULEKS. OBuM criopasymMoM ce rapantyje 1 UIMyHHTET 0CO0JbY
EULEKS.!® Kocosckn mapnament je 7. cerrremb6pa 2012. roqmue parnguKoBao
OBaj cropasyM Kkao ,MehyHapomau criopasym u3mely Pemybomuke KocoBo u
Esporicke yauje™,20 ami TpeGa HaroMeHyTH 1 J1a ce 0Baj 3aKOH He MOYKE CMaTpaTy
MelyyHapoHIM criopazyMoM, jep EBporicka yHHja HHje yUHHIIA UCTO.

Haxnie, EULEKS je onroBopan kako mpema rpahannma EBporicke yHHje Tako u
npema rpahanrmva Kocopa 1 y ckiay ca THM MOXKEMO TOBOPHTH O OTIEPATHBHO],
VHYTpAIITEH0j U CTIOJHHO] OATOBOPHOCTH MUCH]E, Kao ¥ 0 TocTojehrm MexaHmMuMa
MUCH]e KOji OCHTYpaBajy 1 00e30el)yjy moIToBame OBUX OroBOpHOCTH. CriosbHa
OJITOBOPHOCT 00yXBaTa MOJUTHYKY OJTOBOPHOCT IpeMa Ap:kaBama wiaHunama EY
u cynenyjyhum tpehum npkaBama ydecHHIIamMa, COLIMjaIHY OATOBOPHOCT Hpema
rpahannma Kocosa, hrHaHCH]CKy OITrOBOpHOCT TpeMa EBporickoM mapriameHTy,
OJITOBOPHOCT Vis-a-Vis TIOTAYKAX OpraHa Ha KOCOBY ¥ CIOJBHY OITOBOPHOCT Y
sbynckuM mpasuva.2! Kama roBopumo o mehynapomsum mucujama Ha Kocosy
YOUEHO je Ja MHUCHju YjeoumeHMX HaiWja W EBporicke yHHje HEmoCTajy
oroBapajyhm MexaHW3MU CIOJbHE OATOBOPHOCTU TPWIIMKOM CIIpoBOhema
U3BpIIHOT MaHnaTa mucHhje. Hajoosbu mprumep 3a OBaKBY TBPIEY j€ TPOITYCT
mucuje Yjemumenux Haipja (UNMIK) Ha KocoBy na obe30emu edukacan
MEXaHU3aM CII0JbHE OJTOBOPHOCTH Y ciTy4ajy kKaja je UNMIK mommimja youna nsa
npumnagHuka TokpeTra ,,Camoomnpenebeme” y (edpyapy 2007. romune.
CaperoaBHH TIaHEI 3a JbYICKAa TpaBa Koju Tpeda Ja pa3marpa Kajoe MpOoTHB

19 Uurepsjy ca npaaum casethukoM EULEKS, ITpurutuna, 12. Gpebpyap 2013. ronuue.

20 TTeramuuje Bunetu: 3akoH 6p. 04/L-148, Cxymurrune Peny6muxe Kocoso, Ipuurtuna, 7.
cerrrembap 2012, Wntepner, http://www.assembly-kosova.org/common/docs/ligjet/Ligji
%2004-L-148.pdf, 19/02/2013; Unan 1.2 () naror 3akoHa rapaHryje UMyHHTET 0COOJbY
EULEKS.

21 JletasbHuje 0 OATOBOPHOCTH MHCHjE€ M MEXaHM3MUMa Torienatd: Wutepwer, http:/www.
eulex-kosovo.eu/docs/Accountability/Odgovornost-EULEX-a-05.01.2010.pdf, 19/12/2012.
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KpIIerba JbyICKHX mpasa off crpane UNMIK ocHoBaH je ji8e rommue kachuje.22 Y
by TMO0OJbIIAba MEXaHH3aMa CIIOJbHE OJrOBOPHOCTH MelyHapOoaHUX
opranmzanja Ha KocoBy, EBporicka yHHja je omTyuymia Ja TMPOMOBHINE
ycrnocTaBbambe Komrchje 3a peBH3Mjy JbYIACKMX TpaBa kKoja he ce OaButi
pa3MarpameM Kajoru O HaBOIHIM KpIICHHMa JbYICKHX TIpaBa O CTPaHEe MICH]e
EULEKS na KocoBy npunikom cripoBolera ofipel)eHIX OrpaHM4YeHIX H3BPITHUX
dynxrmja.23 Cxomro Tome, CaeT EBporicke yHHje MOIPIKAO j€ YCTIOCTABIBAME
Komricuje 3a peBu3Hjy JbYACKMX MpaBa paid MPOLIEHE Ha4YMHA CIpoBoleHa
mBpiHor Manaara mucje EULEKS. Hamameno je ma he oBakaB MexaHu3am
JIOTIPUHETH CTIOJBHO]j oaroBopHOcTH Muchje EULEKS 24

3ajelHNYKMM akKldjamMa Koje MpPEeACTaB/bajy W 3aKOHCKY OCHOBY 3a
yenocrasibame Mucuje EULEKS na KocoBy mpemsuha ce m momroBame
Mel)yHapoHO TIpU3HATHX CTaHjapia JbyACKMX TipaBa.2> Y ckmagy ca
HABEJICHUM IpPENopykamMa M 3aKOHCKOM OCHOBOM YCIOCTaBJbalba MUCH]E
EULEKS Hna KocoBy ocHoBana je u Komucuja 3a peBu3sHjy JbyIcKkux npasa 29.
oktobpa 2009. romune. Komucuja Tpeba 1a YHOTIYHH OIILTY OATOBOPHOCT
MrcHje 1 1a Oyae He3aBHCHA y CrpoBohemwy ,,CONCTBEHUX (yHKIM]a, Koje he
OHa CTIPOBOIUTH ca HempucTpacHormhy 1 HHTerpuTeTOM .20

22 JlerasbHuje 0 OBOM NaHeNy M IPOIYCTHMA y Pajly TaHeNna BHAETH: Asiekcannap MoMHipoB,
“Local Impact of ‘UN Accountability’” Under International Law: The Rise and Fall of
UNMIK’s Human Rights Advisory Panel”, International Peacekeeping 19.1.2012, pp. 3-18;
“The Kosovo Human Rights Advisory Panel”, International Law Meeting Summary, Speaker:
Professor Christine Chinkin, Chatham House, 26 January 2012, HWHuTepHer,
http://www.chathamhouse.org/sites/default/files/public/Research/International%20Law/2601
12summary.pdf, 28/01/2013, pp. 1-13.

23 Jlerasbauje 0 MaHjaTy Mucuje BujerT: Martina Spernbauer, Eulex Kosovo, Mandate,
Structure and Implementation: Essential Clarifications for an Unprecedented EU Mission,
TMC Asser Institute, 2010; David Cadier, “EU Mission in Kosovo (EULEX): Constructing
Ambiguity or Constructive Disunity?”, Transatlantic Security Paper, 3, 2011; On Hammx
ayTopa 3a Mperie[iHy U JeTaJbHy aHaun3y MaHjaara muchje nomienary: JKakniuna Hoeuunh,
Hparan bByxkanosuh, ,,EULEKS: IlyH kanauurer u najbe akTUBHOCTH MucHje EBporicke
ynuje Ha Kocosy®, Eeponcko 3axkonodascmso, Vol. 8 / No. 27-28, ctp. 179-190.

24 ITerasbuuje Buety: Buropean External Action Service, Extract from Council conclusions on
ESDP, Brussels, 17 November 2009, Wurepner, https:/www.consilium.europa.cu/ecas/
security-defence/eu-operations/eulex-kosovo/press-releases?lang=en, 07/02/2013.

25 Aytop ce nosuBa Ha 3ajenuuuky akuujy Casera 2008/124/CFSP on 4. debpyapa 2008.
TOZIMHE KOja je N3MemeHa U JIoNyheHa 3ajenHnukom aknujom Casera 2009/445/CFSP on 9.
jyna 2009. ronuue. [leTaspHuje omIeqaTy mTa CBe YHHU NPaBHy OCHOBY MucHje: MHTepHer,
http://'www.eulex-kosovo.eu/sr/info/whatisEulex.php, 20/01/2013.

26 3panmunn cajt Komucuje 3a peBusujy JbyIcKux mpasa, Murepuer, http://www.hrrp.eu/srb/,
10/01/2013. Komucuja je mocraia y HOTIYHOCTH onepatuBHa y jyHy 2010. romune.
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III) OCOBEHOCTM KOMWCHJE 3A PEBU3UJY
JbYOCKUX IIPABA

[paBHa ocHOBa ycnocTaBbama KoMucuje 3a peBu3njy JbyICKUX TIpaBa je T3B.
,,KOHIIENIT OITOBOPHOCTU' KOju je ycBojeH o crpaHe Casera EBporcke yHuje.
Cager je MUIIUBEHA 12 ,,KOHIIENT OJTOBOPHOCTH He Tpeba aa Oyne JoCTymnaH
JABHOCTH, Jep je y IMTamby Mpe CBera MHTEPHU JOKYMEHT, KOjU CE OJTHOCH U ITUTHPA
nenoBe Omneparmonor miaHa (OIUIAH) EULEKS KocoBo. Caser uctide na
Komucmja pagm y TONMUTHYKM OCETJBUBOM KOHTEKCTY M CIIOKEHOM TPAaBHOM
okpyxemy.2/ O0jaBIbUBamE TOKyMEHTa MOITIO OH 12 yrposu paj Komucuie, kao u
Jla HEraTMBHO yTude Ha capammy usmely EULEKS u mmactu na Kocosy.28
,»KoMmrcuja 3a peBu3Hjy JhYICKHX IpaBa je Tpe CBera MpBH U je[IMHH HE3aBUCHU
MeXaHM3aM OJITOBOPHOCTH 3 JBY/ICKA TIpaBa Koju ce 0aBH pa3MaTpareM TBPIHH O
HaBOIHUM KpILEHUMa JbYICKUX IpaBa o7 cTpaHe mucuje EBporcke yHuje o
BajeHnuKoj Ge30emHOCHO] M onbpambenoj momamhim. 2 Kommcnja Tpeba ma
pa3marpa MpuTyX0e y Be3U ca HaBOJHUM KpIIICHUMA JY/ICKUX TpaBa Ol CTpaHe
EULEKS koja cy ce norozuna Ha KocoBy noues of 9. neriem6pa 2008. rouse, win
y POKy O IIeCT Mecely Of JaHa HaBOMHOT Kpuiema.3O ITpaBuiHuKOM 0 pay
Komucuje nedunmcano je na Komucujy (koja uma Tpu uiana 13B. [laHena) ynHe
Mel)yHapoIHM eKCriepTH, HE3aBUCHU y W3BpILABAbY CBOJUX JyXKHOCTH, KOJU CY
umeHoBanu of1 crpare mmeda mucuje EULEKS. Komricrja nma pesepBHor wiana y
ciydajy ma nohe 10 cykoda MHTepeca MPIIIMKOM pasMaTpama oapehere xande.3 !
Komucuja ce cactaje Ha cBaka JiBa Mecelia, KaJja Ha OCHOBY JMCKPELIOHOT [IpaBa
MOJKe 3aKa3aTH 1 BaHPEHY ceamiry. 2 [TomHocuan xanbe He Moske GHTH 0CO0Tbe

27 Nerassamje unetu: Council of the European Union, Brussels, 17 September 2012, 13312/12,
Anex, Wureprer, http:/register.consilium.europa.cu/pdf/en/12/st13/st13312.en12.pdf, pp.
4-9, 10/03/2013.

28 Ibidem, pp. 9-10.

29 Tomummy u3BernTaj Komucuje 3a peBusHjy sbyackux npasa 01.01.2012-31.12.2012, Kocoso,
Wnteprer, http://www.hrrp.eu/srb/docs/HRRP%20Annual%20report%202012-s.pdf, ctp. 5,
03/03/2013.

30 Teramuuje Buneru: Bpomypa o Komucuju, Hurtepmer, http://www.hrrp.eu/srb/docs/
HRRP%20-%20SERB.pdf, 03/03/2013.

31 Nlerasnuje Bumetn: [ocIoBHUK 0 paty KomucHje, moceOHo [Tpasuio 3, 4, 5 u 9, UntepHer,
http://'www.hrrp.eu/docs/ROP.pdf, ctp. 1-2, 05/03/2013. Cynmjama momaxy [IBa IpaBHA
caBetHuka U ocobsbe T3B. EULEKS Cekperepujara. Cemuiute ce Hanasu y Ilpumirusn.
Bue o 6uorpadujama cyauja u ocodsba Moke ce Hahu Ha 3BaHMYHOM cajty Komucuje y
OKBHPY T'OZIMIIEBUX U3BEIITAja.

32 Tbidem, npasuito 11, ctp. 3.
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EULEKS 1 Komucuja He pasmarpa Cy/cKe MOCTYTIKe Mpe/ KOCOBCKHM CY/IOBHMa. 33
TpaBmHIKOM cy ofpeljeHe 1 TpoIie/ype o MPUXBATIBHBOCTH Xkanon.3* Komucnja
JaBHO 00jaBJbyje Hasa3e Ja JI je WIK He JOIUIO JI0 KPIIeHmha JbYICKHUX MpaBa Koja
ce mpuMermyjy Ha KocoBy. YKONMMKO je JIONDIO JI0 KPIICHa JBYICKHX IpaBa oI
crpane EULEKS, nHanasu Komwmcuje yxibydyjy HeoOaBe3yjyhy mpermopyky 3a
ynotpely npaBHUX JiekoBa of1 ctpare mmeda mucrje EULEKS. Komucuja ca cBoje
ctpaHe Tpeba na mparu aa au je med mucuje EULEKS mpeyseo Heomxomte
npenopyke.>> Jlakne, Komucuja He npecTaBiba CyICKo HIH TUCLIUILTAHCKO Tejo,
HeMa ayTOpUTeT Ja JOHOCH obaBesyjyhe Mepe, HUTH Tpy)Ka MarepHjasiHy
KOMIIEH3AIW]y 3a HACTalIy INTeTy, Beh pasmarpa Ja JiM je€ M3BPIICHO KPIICHEe
JHYICKUX TIpaBa M Jaje Mperopyke 3a KopekThBHe Mepe.30 , Kommcmja je y
notnyHoctd (uHancupasa on crpane EULEKS“37 u y mpakcu Hajuemhe
pa3marpa jkajtbe Koje Cy 3acHOBaHE Ha uiaHOBMMa EBpOICKe KOHBEHIHMjE O
JbYICKMM TIpaBUMa M HeHuM mparehuM mportokomuma 38 Mehy Hajuenhum
HaBOJIMMa O KPIIICHY JBY/ICKUX MPaBa HaBOJIE CE MPABO Ha clo0oIy 1 0e30eIHOCT,
NPaBO HA XKMBOT, MPABO Ha MPaBHYHO Cylerse, ciodoma m3pakaBama U CIIYHO.
Kommucwuja je o cama pasmorpuiia 67 cirydajeBa, o1 Kojux je y 1pa ciry4aja Komucuja
nanuvia ga je EULEKS mnpekpmmo Jbyacka mpaBa, JOK je Hamuia Ja Cy
HenpuxBaTybuBa 38 ciydaja.3? Pasnore 3a 0BaKko BeNMKH OPOj HEMPUXBAT/HUBUX
ciy4ajeBa Tpeba TPaHXUTH TPe CBEra y OIrpaHUYeHy IpaBHE HAUIEKHOCTH

33 Ibidem, npasuno 25, ctp. 6.
34 Ibidem, ctp. 7-9.
35 Unrepsjy 3a ciyx6enuxom Komucuje, 22. janyap 2013, ITpumtuna.

36 Jlerassamje Bujerw: Komucuja 3a peBusHjy JbyACKHX IpaBa, CaoIllTeme 3a MITAMITY
moBomoM 14. 3acemama Kommucuje, Opoj 01-2013, 21.01.2013, Uurepuer, http:/www.
hrrp.eu/srb/pressrelease-2 1-jan-2013-s.php, 06/03/2013.

37 Mariya C. Nikolova, “The European Union Human Rights Review Panel: A Unique EULEX
Accountability Mechanism”, ADH Geneva Academy of International Humanitarian and
Human Rights Law, Wnrepner, http://ilawyerblog.com/wp-content/uploads/2012/10/The-
European-Union-Human-Rights-Review-Panel.pdf, p. 3, 06/03/2013; Taxohe supmeru:
Malgosia Fitzmaurice, Panos Merkouris (eds.), The Interpretation and Application of the
European Convention of Human Rights: Legal and Practical Implications, Vol. 12, Martinus
Nijhoft Publishers, 2012, pp. 83-85.

38 0 peneBaHTHUM HMHCTPYMEHTUMA JbYICKUX MpaBa Koje KoMucHja KOPMCTH y CBOM pajy
BuneTH romuimy m3Bemraj 3a 2010. rommmy, MaTteprer, http://www.hrrp.eu/srb/docs/
HRRP_Annual Report 2010-s.pdf, ctp. 5, 07/03/2013.

39 Cratuctnuke nopatke o ciyuajeuma y nepuomy 2010-2013 mornenaru: Hurepuer,
http://www.hrrp.eu/srb/statistics.php, 07/03/2013.
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Komucnje.*0 Kao Baxkna ocoberoct Komucnje ucrude ce u To mro je Komucuja
VTBpIMIA J1a HE MOXE Ja pa3Marpa aJMUHHCTPAaTHBHU WM CYIKCH TI0Cao
KOCOBCKHX CYJI0Ba, MaKo Yy buMa yuecTsyjy cynje EULEKS y okBupy ,,M3BpIIHOT
manpara“ wmwuchje. Takohe, Kommcuja Huje y moryhHOCTH ma 300r ycke
UHTEpIPETaIHje M3BPITHOT MaH/IaTa MUCH]E pa3Marpa MATamka aIMIHACTPATUBHOT
KapakTtepa.?1

IV) 3SAKJbYUHA PASMATPAILA

Nmynutet, npusmiernje u craryc ocoosba EULEKS mpowmsmnaze u u3
kocoBckor 3akoHa 1 UNMIK ypen6u. ¥V IlocnoBuuky o pany Komucuje ne
CTOjH J1a 1 1 0co0sbe KoMucuje yxuBa UCTH UMYHHTET, IIPUBUIIETH]E U CTATYC,
VKJbY4yjyhu M HEMmOBpPEeaWBOCT MPOCTOpHja M JOKYMEHara, Kao W 0co0Jba
EULEKS. EBponcka ynuja je, moyyeHa uckyctBom UNMIK, ycrocraBuna
KomucHjy 3a peBusHjy JbyICKUX MpaBa caMO TOAWHY JIaHa MO YCIOCTaBIbabY
mucuje EULEKS na Kocosy, npe Hero mro je mogHera Ouiio Kaksa xanoda 3a
KpIIeme JbyICKUX TIpaBa o cTpade ocoOsba mucuje EULEKS.#2 Komucnja
Tpeba a GyHKIIMOHUIIE Ka0 MEXaHNW3aM CIIOJbHE OJTOBOPHOCTH YHjH j€ b 1
ce moseha TPAHCIIAPECHTHOCT. Y TOM CMHCITy HE HalasuMO ONpaBame 3a
YUECHULLY J1a je NpaBHA OCHOBA YCIIOCTABIbARA Kowmucuje, yCBOJeHa OJ1 CTpaHe
Cagera EBporicke yHHje, HEIOCTYIIHA JaBHOCTH, OJHOCHO Ja je orpanndeHa. To
j€ Kako cMO MOIUIY J1a BUAMMO M3 IPETXOIHOT M3JIaramba MOMMTHIKA OJUTyKa KOjy
je monena EBporicka ynmja. OneparuBru miaH mucuje (OIIJIAH) EULEKS
KocoBo n cBu nparehu AHekcH Cy orpaHM4YeHH, 112 Ce TIOCTaBIba MUTAKE JI0 KOje
Mepe je 0BO HaMepHa o/yTyKa, uMajyhu y BuIy a Ou y ckiamy ca TuM u Komeke
MOHaIamba 0cob/ba MucHje Tpebano aa Oyae HEOOCTyNmaH Kao jemaH of
nparehux anekca.#3 Ca jpyre cTpane, Tpeba HamIacuTH ja je 6e3 063upa Ha
OTPaHUYEHOCT, TPaBHA OCHOBA YCIOCTaBJbaba KoMmucCHje CHaXXHO ofpa)keHa
kpo3 IlocnoBnk o pany Kommcuje koju je nocrymad jasHocTH. 44 Y

40 lerasbHuje 0 cBuM ciyudajeBuma nomienaru: Mutepuer, http:/www.hrrp.eu/srb/cases.php,
07/03/2013.

41 Mariya C. Nikolova, “The European Union Human Rights Review Panel: A Unique EULEX
Accountability Mechanism”, op. cit., pp. 5-6.

42 Jlerammauje Bugetu: Susino Consuelo Navarro, “European Commision Seventh Framework
Programme Project Atlas Armed Conflict, Peacekeeping, Transitional Justice: Law as
Solution”, 2010, pp. 24-25.

43 Kao unamy JOKaIHOT 0c06Jba MUCHje Huje MU fomymites npuctyn OTJIAH, auti nparehum
aHekcuMa, Beh camo Koziekcy moHammama.

45 Uurepsjy sa ciyx6ennxom Komucuje, 22. janyap 2013, Tlpuuituna.
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(yHKIMOHUCAY pana KOMI/ICI/I_]C Kao ]ez[aH on mpobnema Hamehe ce U HejacHa
npoleypa y ciydajeBUMa y KojuMa je JIOILIO JI0 KpIIeHa JbYICKUX npaea o1
crpate ocobspa EULEKS Ban okBHpa JyKHOCTH, OZHOCHO y TOM CIIy4ajy CBE
3aBMCH O] TOTa Jja JIU c€ MOHallamke 3anociaeHor Mmoxke npunucaru EULEKS
WM TIOTTIaJIa TIO/T JIMYHY OJFOBOPHOCT 3amocieHor. [Ipyrum peunma, aa i je
npencraBiik EULEKS moctymmo y cimy)kO€HOM WM TPUBAaTHOM CBOJCTBY.
Kpmewe spyackux npasa ox ctpane ocodsba EULEKS 3a koje ce yrBpam na je
HOYMEEHO y TIPUBATHOM CBOJCTBY CMarpa ce JeJIOM KPUBUYHE M YHYTpAIIHe
uctpare y okBupy came mucuje EULEKS u He mormaza mox HamjiexHOCT
Komucuje. TakBe ciy4ajeBe je MOHEKa[ TEIIKO PA3MHKOBATH M OCTaje Ja
BuMMoO Kako he nx Komucuja tpetuparu ako ce nojase y 6ymyhHoctu. BaxkHo
je ucrahu 2 HE MOCTOJM HU JaCHO MPOMHCAaHa TPOIeaypa y cliy4ajy na med
mucuje EULEKS ne mpuxBaru npenopyky Komucwuje. ¥ mpakcu ce jorr Huje
necuno jaa mpenopyka Kommucuje He Oyne mpuxsahena. [lo aytopoBom
MHIUbEBY, HajBehy cnaboct Komucuje mpeacrtaBiba ,,KOHIENT CIOJbHE
onroopHocti™ EULEKS cynuja y mMemoButuM nanenuma, jep ce Komucuja
0aBu caMO OATrOBOPHOIINY OpraHu3alldje Kao LENUHe, M HE pa3Marpa CyICKE
MIOCTYIIKE TIpeJ] KOCOBCKUM cyfoBuMa. (Crora ocTaje jacHO Jla He IOCTOJU
ozroBapajyhu MexaHu3aM CroJbHE OITOBOPHOCTH, IO YMjOM Ha/IICXKHOIINY On
ouna u oxroopHoct EULEKS cymuja u tyxunana. Komucuja je mpenmer
KPUTHKE U 300T YMEbEHULIE 1a ce He MOKe pehu J1a je y MOTIYHOCTH He3aBUCHA.
Ocobspe Komucuje u Cekperapujara 3amocieHo je MO yroBopy ca medom
mucuje EULEKS. Tome ce nonaje u craBka na Komucuja He pacrionaxe CBOjuUM
OyyeroM u n1a 3aBucu of aamunucTparusHe noxpuike u3 EULEKS. C apyre
crpane, paa Komucuje je He3aBUCaH, 4eMy MOCEOHO JONPUHOCH YMELEHUIIA 1A
Cy 4jaHOBU Mel)yHapoIHU eKCepTu 3 o0JacTH JbYACKHX MpaBa, O KOJUX je
jenan excriept cyauja mucuje EULEKS na KocoBy koju je ymo3Har ca pagom
MHCHje ¥ TIpaBHUM cucteMoM Ha KocoBy, 10k cy npyra asa wiana [lanena
eKCIepTH KOju HHUCY HU Ha koju HaunH Be3anu 3a EULEKS. Komucuja
IpeZICTaBIba NPBU KOpak Ka moBeharmy CIOJbHE OITOBOPHOCTH Mel)yHapomHuX
OpraHu3anyja ¥ MOJeJ] MeXaHM3Ma OJIrOBOPHOCTH KajJa TOBOPHMO O
IPOMOBHCAaY M 3aIUTUTU JbYACKHX TpaBa MPUIMKOM CHpoBolema H3BPIIHE
BIIACTH 3ajeHuYKe Oe30enHocHe u onbpambene mucuje EBporcke yHuje. [la 6u
OBaKBH MOJICTM MEXaHM3aMa ToCTalli epukacHuju y OymyhHOCTH Tpebaio Ou
Jla TIocenyjy TMOTIYHY aJMUHHCTPATHBHY M OylIETCKy HE3aBHCHOCT. MucHja
BrasiaBrHe npasa EBporncke yHuje Ha KocoBy — EULEKS Tpe6a ca cBoje ctpane
Jla OCUT'ypa TpaHCIapeTHOCT U NPUMEHY CBUX npenopyka Komucuje.
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