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ABSTRACT

Fundamental purpose of the application of criminal sanctions in general, and
particularly of the execution of punishments, is to deter perpetrators from re —
committing criminal offences, but also to deter other citizens from violating legal
provisions and committing criminal offences. Court imposes a criminal sanction of a
particular type and measure on each individual perpetrator in each individual case on
the bases of current legislative solutions. All contemporary criminal legislations
based upon relevant international (primarily European) standards prescribe that the
institute of conditional release can be applied if the purpose of prison sentence is
fulfilled during its execution in a penitentiary institution, before the official lapse of
the entire period of its duration. The application of this institution allows the convicts
to be released before serving the entire prison sentence, provided that they managed
to improve and correct their behavior to the level that allows the authorities to expect
that they will not re — commit criminal offences. In this paper, the institute of
conditional release in criminal law of the Republic of Serbia is analyzed in the light
of current standards of the Council of Europe.
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OCHOBHE KAPAKTEPVCTVIKE KA3SHE 3ATBOPA

Opn HajcTapujux BpeMeHa [0 JaHAIIBUX JaHa CBE JpiKaBe TOKYIIaBajy 1a
npoHal)y edukacaH cucteM mepa KojuMa Ou ce Cy30mino mim 06ap CIpeyuso
BpIICHE KPUBUYHUX Je7la KOjuMa ce moBpelyjy WM yrpoxapajy omimra u
HOje,ILI/IHa‘-IHa no0pa, BpeAHOCTH U MHTepecH. Mely TUM Mepama ce 1o CBOM
3Haqa]y, HPHUPOIH, CAAPKUHU U KapaKTepPUCTUKaMa, OJHOCHO CBPCU (IIHJbY)
U3/IBajajy Ka3He, a Y OKBHPY OBUX KPUBHYHHX CAHKI[Hja Ka3Ha JIUIIEHha CI0001e

! Pesoprn npodecop IIpasHor daxynrera Yausepsurera y Hurry.
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(xa3Ha 3atBopa).? KasHa mmmema crnobosme (KasHa 3aTBOpa) cacToju ce y
O/Ty3UMamby CII000/Ie KpeTarma YIMHUOITY KPUBHIHOT JIENa 32 Y CYIICKOj TIPECyan
onpeheHo BpeMe 1 ’eroBoM CMEIITamy Y MOCEOHY 3aBOJCKY, ICHUTEHCHjapHY
ycTaHoBy (unaH 45. Kpusmunor 3axonnka — K3 PC).3 'V npasHoj Teopuju nMa
CXBaTama ITpeMa KojuMa TOCTOje TpU MOJATHMTETa OAy3MMama clodoe
KpeTama MPUMEHOM KpUBUYHOPaBHe mpuHyrne. To cy:

1) ka3Ha 3aTBOpa,
2) Ka3Ha JIyTOTpPajHOT 3aTBOpa U
3) Ka3Ha MaJOJIETHUYKOT 3aTBOPA.

IIpsa 182 MOJAIMATETA HICY PA3IYHTE BPCTE KasHH 3aTBOpa, Beh ce pasimikyjy
CaMo 10 JyXHHH Tpajarsa. [IpBi MOJamiTer MMa PefOBHY MPUMCHY, a IPYTH je
myserak. Tpehu Momamrer je moceOHOr Kapakrepa 300T JMIla mpeMa KoMe ce
Moke mpehn ¥ Iba Koju Tpeba OCTBApHTH H-eroBoM NphMeHoM. Y CcBHM
CaBPCMEHHMM Ka3HEHUM CHCTCMHMA KasHa JHIICHa CI000E 3ay3HMa LICHTPAITHO
mecto. Hajsehn Opoj kpuBidHmX fiea 3anpehier je 0BOM KasHOM jep OHa Tpyska
HajBAIIC MOryNHOCTH Ja Ce OCTBAPH CBpXa KaKmaBama Koja Ce CacToju y
CIICLIMjaJTHOj TIPEBEHIIMjH — YTHUIAby Ha YYHHUOIA KPHBUYHOT JIeNa /1a IOHOBO HE
YMHU KPUBHYHA JIeJIa M FheTOBOM TIOHOBHOM YKJbYUHBAHY Y HOPMAJIaH JAPYIITBCHA
#uBOT. KazHa nvmera crnoboyie je, nHave, yBeieHa Y KPUBHYHO TMPaBO Ha MPEJIOT
Yezapa bekapuje n KiacH4He NIKoJIe PUBUYHOT MPaBa, ¥ TO TIPBO Y (PPaHITyCKOM
KpuBranom 3akoHuKy u3 1791. rojiiHe onakiie je mpozpia y Ipyra 3akoHOIABCTBA.
3atBapame Koje je N0 Taga NPUMEHHMBAHO MMANo je KapakTep o0e30eherma
NpUCYCTBAa YYMHHOLA KPUBUYHOT Jiesa 3a BpeMe cyhema 1 ja Ou ce HaJ HhM
W3BPILIMIIA CMPTHA WM TeJecHa KaszHa. Y mopel)erby ca TelnecHUM Ka3Hama Koje Ccy
ce cacrojajie y My4yemy M cakahemy, IITO je OCTaBJbaJI0 TPAJHE MOCICIUIS
WHBAIMINTETA, YBONECHE Ka3HE JIMIIECH-A CII000IE TIOM YTHIIAjeM yUeHha KIlacHuHe
1ITKONIe KPMBUYHOT TpaBa MpeJICTaBIba BETHKH Hanpesak.d Halie KpuBHYHO MpaBo
TI03Haje camo je[iHy BpCTy KasHe Jmiiema cinobdozne. To je ka3Ha 3arBopa Koja ce
Moske mpehn camo kao miasHa kasHa.® To je ka3Ha NpoTUB co6o/e U MpOIHcaHa

2 J1. Josawresuh, Jlexcukon kpusuuroz npasa, Beorpan, 2010, ctp. 312.
3 1. Josamesuh, Kpusuunu 3axonux Penyéuuxe Cpéuje, Beorpan, 2007, crp. 112-113.
4 K. Xopsaruh, Kasueno npaso, Onliu duo, 3arpe6, 2003, ctp. 174.

5 JI. Josauresuh, ,,VI3Bpiieme Ka3He 3aTBOPa peMa HOBUM 3aKOHCKHM perersuma’, I1paso,
meopuja u npaxca, Hou Can, 6poj 9/1999, ctp. 26-35.
6 JI. Jopamesuh, ,IIpumena kasHe 3aTBOpa KAao CPEACTBA APIKABHOI PEaroBarba MPOTHB

KpuUMUHANA”, 300pHuKk paoosa, Cmpamezuja OpicasHo2 peazosarsa Npomue KpUMUHALA,
Beorpan, 2003, ctp. 497-5009.
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je y mocebHoM ey KpuBUuHOT 3aKkoHHKa 3a HajBehu Opoj KpUBUYHMX Jiefa, U TO
CaMOCTAJTHO MU AITEPHATHBHO, OTHOCHO KyMYJIaTHBHO ca HOBYaHOM Ka3HOM. OHa
ce Moxke m3pehu camo Kaia je 3aKoHOM Mporrcana 3a ofpeheHo KPUBUYHO JIENIO U
TO y pacroHy off TpUIeceT aHa Jio BasieceT romuHa (wiaH 45. K3 PC). Mzpuue ce
Ha TTyHe TOMHE W IyHEe Mecelle, a JI0 IMeCT Meceld M Ha myHe jaane. O oBor
OIMIITEr MaKCMMyMa TIOCTOJH HM3Yy3eTaK KaJa ce Ka3Ha 3aTBopa Moxke m3pehu y
Tpajarby Of TPUIECET o1 ueTpaeceT roguHa. OBa ce Ka3Ha MOXKE TPOMHUCATH 3a:
a) HajTeKa KPUBMYHA Jiea U 0) HajTeke OONMMKe TEHIKUX KPUBUYHHUX JIENa, Al
HMKaJla CAMOCTAIIHO, Beh yBEK y3 KasHy 3aTBOpa y Tpajarby JI0 JBAJeCET TOIUHA.
Kana je m3pedeHa, ka3Ha 3arBopa Ol TPHECET IO HYETPIECET TOAMHA YBEK Ce
omMepasa Ha IyHe roauHe. OBa HajTe)Ka Ka3Ha y HallleM Ka3HEHOM CHCTEMY ce He
Moke m3pehn MialleM ITyHONETHOM JMIy (JIMITy KOje Y BpeMe W3BpIICHA
KPUBUYHOI JIeNla HUje HaBpHIIo 21 TomuHy), ald je OCTalo HejacHO 3allTo
MpPUMEHA OBE Ka3He HHje MCKJbyUeHa IpeMa OpeMEHUTO) JKeH! U OUTHO CMAFbEHO
ypadyHJBHBOM JIAITY.S

Hosenom KpusrdHor 3akonuka u3 cenremopa 2009. romuHe npenpuleHa je
MoryhHOCT mpumeHe ,,KyhHOT 3aTBopa — MPHUTBOpA” Yy CIIy4ajy M3pHUIlama KazHe
3aTBOpa JI0 jenHe romuHe. Hamme, ocyheHom nwiy cy y oBOM Cllydajy MOXe Ja
OJIIPEJTH JIa Ce M3peUCHa Ka3Ha 3aTBopa y Tpajamy 0 jeIHE TOMHE W3BPILABa, i
He ynyhuBameM ocyl)eHOr JIiIa y 3aBOJICKY YCTaHOBY, Beh MocTaBsbambeM 00aBe3e
3a ocyheHor na He cMe Ja HaryiTa MpOCTOpHje Y KOjuMa CTaHyje, OCHM Y
ClTydajeBUMa KOju Cy Tpornmrcany 3akoHoM. Ho, caM je 3akoH HCKJbYYHO TIPUMEHY
OBAKBOI' HaYMHA W3BPIICH-A Ka3HE 3arBOpa IpeMa JIMIy Koje je ocyheHo 3a
KPHUBHYHO JIEJI0 TIPOTUB Opaka ¥ TIOPOJIHIIE MO YCIIOBOM JIa JKUBH ca olTeheHrM
y UCTOM TIopormuHoM ToMahuHCTBY. [Tpu onpelyrBarmy OBaKBOT HAYMHA U3BPIICHA
U3pEYCHEe Ka3He KPaTKOTPAjHOT 3aTBOpa CyA BOAM pavyyHA O TEXHUYKAM
MoryhHOCTIMA M3BpINICH:a, Ka0 ¥ O JIPYTHM OKOJTHOCTHMA KOje Cy Of 3Hadaja 3a

7 1. Jopamesuh, ,JlojaM M KapakTepUCTHKE Ka3HE 3aTBOPA y jyrOCIOBEHCKOM MpaBy”,
360oprux paoosa Ilpasroe gpaxynmema y Huwy, Hum, 2002, ctp. 177-198.

8 Heka HHOCTpaHa KPMBHYHA 3aKOHOJABCTBA T03HA]y BUIIE BPCTA KA3HU JIHIICH:A CI000/1E i
TO: 3aTBOP U JOKWBOTHM 3arBop. Tako KpuBuunu 3akoHuk Makenonuje y wiaHy 35,
KpuBuunn 3akonuk Pycke denepaunje y wiany 44, KpuBnunu 3akonuk M3zpaena y unany
41, ayctpujcku KprBrudHY 3aK0HUK Y WwiaHy 18, Oyrapcku KpuBryHM 3aKOHHK y WiaHy 37,
KpuBrann 3akonuk Anbanmje y wiany 29. u Kpuenunu 3akon Xpearcke y wiaHy 49.
TI03Hajy Ka3He 3aTBOpa M IyTOTPajHOT 3aTBOPA, JOK IPUKK KprBHYHY 3aKOHUK y unanHy S1.
npeznBuha: JOKUBOTHH 3aTBOP, 3aTBOP y Ka3HEHMM YCTAaHOBaMa U 3aTBOP Y HOIPaBHUM
ycraHoBama, a Kpusuunu 3akonuk Kvne y unany 33. mo3Haje: TO>KUBOTHH 3aTBOP, 3aTBOP
ca HEeNmpoOMEHUBUM POKOM off 6 Mecelu 10 15 ronuna, 3aapxaBame o 1 10 6 Mecenu u
Ha30p jaBHE Oe30emHOCTH o 3 Mecena 10 2 TOAUHE.
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oIMepaBamke KazHe. Y CiTydajy Jia oCyheHH Koju M3IpyKaBa Ka3Hy Ha CII000My, an
y ,,kyhHIM ycloBMMa” CaMOBOJHHO HAITyCTH TPOCTOpHjE Y KOjUMa CTaHyje: a)
JEIHOM Y Tpajarby JIO JBAHASCT YacoBa M 0) 1Ba ITyTa y TPajarby JIo IIECT YacoBa,
cyn ob6aBe3HO onpelyyje ma ce ocrarak KazHe 3aTBOpa W3pKaBa y 3aTBOPCKO)
ycranoBH (wiaH 435. ct. 5-8. K3 PC). Ho, cBa caBpeMeHa KpuBHUYHA 3aKOHOIABCTBA
MO3Hajy MOTYRHOCT J1a ce M3pedeHa Ka3Ha 3aTBopa (BpCTa M BUCHHA Ka3HE 3aTBOpa
U3peyeHa y MpaBHOCHAKHO] OMTYIIM HA/IEKHOT Cy/la) HE MOpa YBEK U 'y CBAKOM
KOHKPETHOM CITy4ajy W3BPIIMTH Yy 1iesocTi. Hamve, moryhe je ma cy npumemeHn
BACTIUTHO-TIPEBACIITHU TPETMAHH Y 3aBOJICKAM YCTaHOBaMa y CUCTEMy YIIpaBe 3a
M3BPILEHE KPUBUYHHX CAHKIIMja OCTBAPIUIM CBPXY IPUMEHE Ka3He 3aTBOpa, TaKo
JIa TaJbi OCTaHAK OCYhEHOT JIMIa y 3aBOJICKMM YCIIOBMMA He O OO OTpaBiaH 1
IENIMCXOZIaH jep Ce OH Y JIOBOJBHO] MEpH MOINpPAaBHO, MOXE CE Cca OCHOBOM
OYEKMBATH JIa Ha cobomu Hehe HACTABUTH ca BPIICHEM KPUBUYHIUX JIENA, TaJa j&
Mmoryhe ocyljeHO mmie mycTHTH Ha CIO00MY M INPE HEr0 INTO je Y IEIOCTH
M3IpIKaJIo U3pedeHy KasHy. Taksa je MoryhHoCT ckpahrBama e(peKTHBHOT Tpajama
U3peUeHe Ka3He MperBrl)eHa y3 TPUMEHY BHILE PA3IMUMTAX WHCTUTYTA OIIIITET
JIeNia KPUBUYHOT TIPpaBa — MPUMEHOM aMHECTH] e, TOMIJIOBaHba, OTHOCHO YCIIOBHIM

OTITyCTOM.

YCJIOBHM OTIIYCT Y EBPOIICKOM KPVMIBUYHOM IIPABY

Nako je KpMBMYHO TPaBO Yy HMCKJBYUYMBO] HAJICKHOCTH 3aKOHOIABCTBA
TIOjeIMHUX JIPyKaBa KOje€ TPOITHCY]y CUCTEM KKILHBHUX TTOHAIAma (QH3UUKHX U
NPaBHKX JIMIIA ¥ CAHKIIMjE 32 FUXOBE YUMHHOIIE, OHO WIAK HHUjE Y MOTIYHOCTH
muieHo u MelyyHapomHor kapakrtepa. Hamme, OpojHu cy mehyHapomHu aktu,
NOCEOHO OHHM PErHOHAITHOT KapaKTepa JIOHETH Y OKBUPY U TIox okpribeM CaBeta
EBporie, koju OCTaBIhajy MUHUMAITHE CTAHIAP/IC Y CHCTEMY KPUBUYHHX CaHKIIHja
3a HaLMOHAJTHA 3aKOHOABCTBa. Mel)y eBpOICKIM MPaBHUM JIOKyMEHTUMA KOjU CY
OJ1 3Ha4aja 3a Ha4YWH, TIOCTYTIAK M YCIIOBE U3PHUIIAha U M3BPIICHHa Ka3HEe 3aTBOpa U
YCIIOBHH OTITCT MCTHYe ce rnoceOHo EBporicka KOHBEHLMja O Haa30py Haj
YCIOBHO OCYheHHMM MM YCIIOBHO OTyITeHnM npexpmmonuma (ETC 6poj 51).9
I[Topen oBe KonBeHimje on 3Havaja 3a YCIOBHH OTIYCT UCTHYE CE€ M HEKOJIHKO
pe3oIyIja, Kao IITo Cy:

1. Pezomyumja (65) 1 o ycnoBHMM Ka3Hama, yCIOBHOM OTIYCTY M JpPYTUM
alITepHATHBaMa 3aTBapamy,

9 B. Tlerpouti, A. ®epxarosuh, Yenosuu omnyem y kpusuurom 3akonodascmey Bocke u
Xepyezosune, beorpan, 2011, 294-303.
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2. Pezonmymja (70) 1 o mpakTHYHO] OpraHU3aldju Mepa 3a Haa30p U Opury
HAKOH IMyILTamka Ha c1000/1y YCIOBHO OCyheHHX MM YCJIOBHO OTITYLITEHUX
Jv1La,

3. Pezonymmja (76) 2 o mocTymnamy ca 3aTBOPEHHUIIMMA ca TYyT'UM Ka3Hama U

4. Pe3omynmja (76) 10 o oxpehennm ka3HEeHMM Mepama Koje Cy alTepHaTHBa
3aTBapamy.

On 3Hauaja 3a yCJIOBHM OTITYCT j€ ¥ HU3 €BPOTICKUX MPEnopyka yimyheHux ox
crpane Caera EBpome mojeiMHMM JpkaBaMa 4WIAaHWIAMA OBE PETrHMOHAITHE
opranu3anyje. Mely oBUM akTHMa IOCeOHO ce UCTHYY:

1. ITIpenopyxka P (82) 16 o morogHocTiMa 3aTBOPCKOT JAOITYCTa,
2. IIpenopyxka P (87) 3 o EBpornckiM 3aTBOPCKMM MpaBUIMMa,
3. IIperopyxka P (89) 12 o oOpa3oBamy y 3aTBOpY,

4. IIpenopyka P(92) 16 o eBporckiM mpaBuiivMa 0 CaHKIMjaMa U Mepama Koje
Ce CIy)Xe y 3aje/HUIIN,

5. IIpenopyka P (92) 17 xoja ce THUE JOCIEAHOCTH Y Be3U U3PEUCHUX Ka3HH,

6. [Ipemmopyxka P (97) 12 0 0cobiby Koje je 3a1y>KeHO 32 U3BPILICHE CAaHKIH]ja U
Mepa,

7. llperopyka P (99) 22 koja ce OAHOCH Ha TPEHATPIAHOCT 3aTBOpa H
uH(IaMjy 3aTBOPCKE MOITYIAIHje 1

8. IIpenopyxa P (2000) 22 o noboJsbiaby U3BpILEHA EBPOIICKUX TPAaBUIIA O

Mepama U CaHKIIMjaMa Koje Ce CITy)Ke y 3ajeHHULIN.

CBU HaBeJIeHM aKTH TPENOpydyjy HAIMOHATHAM 3aKOHOMABCTBMMA: 1) na
YBE/y YCIIOBHU OTIYCT Y KPHBHYHO 3aKOHOZIABCTBO (aKO OBa Mepa 70 caja Huje
HocTojana), 2) 1a y CBOM 3aKOHOJIABCTBY, MOJIMTHKaMa 1 IIPAKCama y BE3U YCIOBHOT
oTmycTta Oymy BOheHHM MPUHIMITNMA CAJIP’KaHUM Y HABEJCHUM IperiopyKama U
3) ma ocurypajy Aa mpernopyka O YCIOBHOM OTIyCTy Oyhe AucTpuOyupaHa y
najumpoj mepu.!0 Ha Gasu HapemeHMX eBpONCKHX JOKyMeHata Komurer
muHucTapa Casera EBpore je Ha ocHoBy wiana 15.6. Craryra Casera EBpore
2003. romune noHeo [Ipenopyky 6poj 22 0 YCIOBHOM OTITYCTY cMaTpajyhu 1a je y
MHTEpECY CBAKe MOjeMHE JPKaBe J1a YCIIOCTaBHU 3ajeTHUYKE TPUHIIUIIE Y BE3U ca
W3BPILICHEM TIPUTBOpA U Ka3HE 3aTBOPA, yBUl)ajyhu 1pr TOME /1a j€ YCIIOBHU OTITYCT
JETHO Of HajIENOTBOPHHUjUX M HAJKOHCTPYKTHBHHjUX CPENCTaBa 32 CIIPEUaBAHE
noBpara (penyauBa) U yHampeheme peconmjammzaimje (pexaOwmmraimje) Ha

10 B. Bugosnh, ,,IIpuor pasmarpamy MHCTHTYTa YCIOBHOT oTmycta”, Ilpasna mucao,
CapajeBo, Opoj 5-6/1986, crp. 40-51.
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OCHOBY KOjeI' C€ 3arBOPCHOM JIMIly OMOTyhyje IUIaHMpaHa peuHTerparuja y
3ajeTHULIM Y3 ToMoh 1 Ha30p. OBe mpenopyke Koje UMajy 3a b IHPY HPUMEHY
YCIIOBHOT OTITYCTa, HAPABHO TI0JT 3aKOHOM TIPOITMCAHUM YCJIOBHMA M Ha HAYWH U 110
TIOCTYTIKYy KOju Cy ypeheHn 3akoHOM, MOpajy Ja Oydy y CKJIagy ca OCHOBHHM
NPUHIMITIMA JJEMOKPATCKUX Jp)KaBa Koje TOINTY]y BIaJaBHHY 3aKOHA UMjU j€
NpUMapHU Wb FapaHIfja JbYACKUX 1paBa y CKiaay ca EBporckoM KOHBEHIIM)OM
0 JBY/ACKMM TIpaBMMa ¥ OCHOBHHMM CJI0007jaMa | TIPELECHTHIM IpaBOM OpraHa
KOjUMa je TpUMeHa 3aKkoHa MoBepeHa. [Ipema CBUM HaBEIEHHM EBPOIICKHM
CTaHJapMa YCIIOBHU OTITYCT IPE/ICTaBIba MEPY HACTaBKa CIY)KEHma KasHe Y
3ajeIHHIIM Ha OCHOBY EBPOIICKMX MpaBiIia 0 CaHKIMjaMa M Mepama Koje CITyXe Y
3ajeTHULIM @ KOJH Cy cajpykanu y mperniopyiw P (92) 16 u npenopyrm P (2000) 22
0 1o0OoJbIIAKY MpUMEHe EBPOICKUX TpaBiiia O CaHKIMjamMa W Mepama Koje ce
cmyxe y 3ajeqauiy. OBako cxBaheH YCIOBHM OTITYCT MMa 32 IIMJb J1a TIOMOTHE
3aTBOPCHUM JIMIMMA [a JIAKIIe Halpase mpera3 usmMely KMBOTa y 3arBOpY W
JKIBOTA Y 3ajE/IHHULIM y KOjoj TOILTYJy 3aKOH IyTeM OpeljuBarba TAKBUX YCIOBa
HAaKOH OTITyCTa, Kao 1 HaJ30pa Koju OM MPOMOBHCAIHN OBaj I/IHCTI/ITyT ¥ IOTIPHUHEITH
jaBHO]j 6e30€IHOCTH U cMameHy KpuMuHauTeTa yormre.!! Y ocHoBu npumene
MHCTUTYTA YCIIOBHOT OTITYCTa HaJla3H Ce ONpPE/IEIbEehe /Ia Ce HA OBAj HAYMH CMAFhe
IITeTHH e()eKTH 3aTBapama Kako OM ce YHampemwia pecondjaiu3aiyja u
pexaOuMTanyja 3aTBOPEHHKA IOJ] YCIOBUMA KOjUMa C€ HACTOJU TapaHTOBATH
CHTYPHOCT 3ajefMHHIE H3BaH 3aTBopa.l? Kako 6M ce CMamHo pU3HK Off
peLMIMBH3Ma KOJI YCIIOBHO OTITYILITEHHX 3aTBOPEHHKA TpeOa MM 32 BpEeMe Tpajarba
YCIOBHOT' OTITyCTa OMOTYNHTH HaMeTame IOjeIMHAYHO MPHIAroheHux ycioBa
(k0je HaXKaIOCT He TI03HAje KPUBUYHO 3aKOHO/IAaBCTBO Perybmike Cpbuje) kao 1o
cy: 1. mahame KOMIICH3a1Mje U 1aBakbe 33/10BOJbEHHA KPTBAMA, 2. YKIbYUHBAE Y
Hporpam Jiedera off 310ynoTpede OMOjHUX Apora WM ajlkoxXoja WM OWIo Kojer
JIPYTOT CTama Koje MOIeKE JICUeHy KOje je Ha OUMIIe[]aH HAa4WH TOBE3aHO Ca
BpLICHEM KPUBHYHOT JIENa, 3. Paj] I Ipyra ooOpeHa CTpyYHa aKTHBHOCT, HIIP.
00pasoBame WM CTPYYHO ycaBpllaBame U 4. ydemihe y mporpamuma JUYHOT
pasBojsz 3a0pana OGopaBka y onpehenrM MectiMa win nocehuBame onpeheHnx
MecTa.

11 Tako cucrem Haz30pa Hajt KMBOTOM H MOHAIIAKEM YCIOBHO OTHYILITEHOT JIMIA U3 3aTBOPA
nipenBuba Kpununn 3axonnk Hemauke. OBaj Hanzop mocie u3mena u3 anpua 2011. ronuae
BPILM CaBETHHK 3a YCIOBHO ocyheHo me.

12y, Jamjarosuh, 3. Koxuh ITyme, C. Knapuh baparnosub, ,, YBjeTHH OTITyCT ca M3Ap)KaBarba Ka3He
3arBOpa”’, Xpeamcku /bemonuc 3a KasHeHo npaso u npaxcy, 3arpeo, opoj 2/2004, ctp. 868-873.

13 Pasnuunra KpHBHMUHA 3aKOHOJABCTBA TPOIHCYjy pAsIHUMTE ,IIONpaBHE Mepe” Koje ce
NPUMEEbY]Y TIpeMa YCIOBHO OTITYILITEHOM JIMILY — IBajIapcKi KpHBHYHHM 3aKOHMK MO OBUM
Mepama Iofipa3syMeBa TIOMON 1 YITyTCTBO OCYl)eHOM JIHITY, a (ppaHITycKu KpHBITIHI 3aKOHHK
UX Ha3WBa Mepe MOMONH M KOHTPOJIE YCIOBHO OTITYINTEHOT JIMIIA.
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YCIIOBHU OTIIYCT Y KPMIBUYHOM IIPABY
PEITYBJIVIKE CPBUJE

ITojam 1 KapaKTepucTHKe YCJIOBHOT OTIIyCTa

VCIIOBHH OTITYCT CE CacToju y OTIYINTalky OCyl)eHOr JMIa ca W3IpKaBamba
Ka3He 3aTBOpa Mpe HETO IITO jy je Y MOTIHYHOCTH U3APXKao IO YCIOBOM Jia JI0
UCTeKa BpeMEHa 3a Koje je M3peueHa KasHa He YUMHU HOBO KPHBHUYHO JENO0. AKO
TAKBO JIMIIC HE M3BPIIM KPUBUYHO JIEIIO 33 BpEMeE JIOK My Ka3Ha Tede, Taja Hehe
Johu 10 OMO3MBara YCIOBHOT OTITYCTA. YCIOBHH OTITYCT j& CIIMYaH YCIIOBHO)
oCy/H jep ce 00a MHCTUTYTa cacToje y ocnobahamy yU4rHHOIA KPHBIHYIHOT JIeNia Of
M3IpKaBamba KazHe, C TUM INTO je KOA YCIOBHE OCyle TO ocioboheme y
TIOTIYHOCTH, & KOJ YCJIOBHOT OTITYCTa CE€ Pav O JEIMMHYHOM OCI000hemy of
KazHe. Y (DYHKIMOHATHOM CMHCJTY YCIIOBHU OTITYCT jeé CacTaBHH JICO M3pPEUCHE
Ka3He 3aTBOpa jep yTHUYe Ha HeHY CalpKuHy Oyayhu Ja ce MHCTUTYIMOHAITHU
TpETMaH y 3aBOJICKO] YCTAaHOBU 3aMembyje TpeTMaHoM Ha ciobomu. To je moceban
00MMK W3IprKaBama ,,Ka3He JIMIICHka ClIo0oae Ha crodomu”. YCIOBHH OTITYCT
NPE/ICTaBba KPUMHHATHOMONMTHYKY W TICHOJIOMIKY Mepy KOjOM C€ BpIIN
JIOTTYHCKa MHMBHTyaM3alja Ka3He U OCTBapyje pecouujanm3aimja ocyheHor y3
FHErOBO JIMYHO M aKTHBHO ydenihe Kaja ce ¢ 003MpOoM Ha TOCTHTHYTE Pe3y/rare
CIICIMjaTHO TIPEBEHTUBHOT CaJpkaja MOKE CKPAaTHTH TPETXOTHO OIMEPEHO
Tpajame ofy3uMara ciobose. OH ce Moske J1aTH CBAKOM JIMIT Koje m3pskapa: 14

a) Ka3Hy 3aTBODA,

0) mepy Oe30emHOCTH 00aBe3HOT MCHUXMJaTPHJCKOT JieueHha U 4YyBama Y
3/IPaBCTBEHO] YCTAHOBH,

B) BaCIIUTHY Mepy yryhnBama y BaCIIUTHY YCTaHOBY,

T') BAaCIUTHY Mepy yyhuBama y BACIIUTHO-TIONPABHH JIOM H

1) Ka3HY MaJIOJIETHUYKOT 3aTBOpA.

VY mpaBHO] Teopuju ce MOry Hahu CxBaTama MpeMa KojuMa je YCIOBHHU
OTITyCT OCHOB 3a Talllekh¢ Ka3He MM 3aKOHCKa CMETH-a 3a Jajbe U3BPILICHE
kasue. !5 T1. HoBoceen cMatpa 11a 0BO HHUje OCHOB 3a Talllehe KasHe jep IoCToju
MOTYRHOCT HEHOT M3BPILEHA y CIIy4ajy OIO3MBa YCIOBHOT OTITYCTa, T je YaK
TEIKO ¥ TBPJIMTH J1a j€ YCIOBHU OTIYCT CMETH:A 32 JaJbe M3BPIICHE Ka3HE jep

14 B, Bunosuh, ,,Yenosan ormycr ocyhesor ca wpikasama KasHe 3atBopa”, 10Ouumrbak
Ilpasnoe axynmema y barwa Jlyyu, 6poj 11/1987, ctp. 59-71.

15 A. Kyprosuh, ,,YerpojctBo 1 mpasHa mpupoma yejetHor ormycra”, 36oprux Ilpasnoe
gaxynmema y Pujeyu, Pujexa, 6poj 2/1995, ctp. 314.
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Cy HEKH OOJHMIM M3BpIICHA Ka3He Kao Mepe moMohu u Haazopa mMoryhu u 3a
BpeMe Tpajara YCJIOBHOTr OTmycTa. 10

YCJ'IOBI/I 34 JaBaibe YCJIOBHOT OTITyCTa

Y HOBOM KpuBHYHOM IpaBy PeryOmuke CpOuje, 3aKOHUK MPOIUCYje TpU
ycIioBa 3a apamse ycnosHor ormycta. To cy:!

1) ako je ocyhenn u3npxao e TpehuHe U3pedeHe KasHe 3aTBOpa, MPU YeMy ce
OBaj POK padyHa OJ1 IAHA KaJia j€ 3arioueTo U3BPIICHe KazHe ((hopMaTHH YCIIOB),

2) aKo ce ocyheHn y TOKy H3ApKaBamba Ka3He TaKo MOMPABHO Jia Ce Ca 0CHOBOM
MOXKe OoueKHBaTH Aa he ce Ha cnobony 100po BIaaTH, a HAPOUUTO 1A JI0
MICTEeKa BPEMEHa 32 Koje je M3pedyeHa Ka3Ha He YYMHU HOBO KPHUBUYHO JIEJIO
(MaTepujaTHH YCIIOB) U

3) axo ce He paju O JIMILLY KOje je MOKYIIaI0 OEKCTBO I je MOOeIIo 13 3aBojia
3a U3BPILCHE Ka3HE 3aTBOPA Y TOKY M3/IpXKaBamba KazHe.

Ha Taj HaunH je yCII0BHM OTITYCT Y CKJIaTy Ca MPUHIIMIIOM MH/IUBH/TyaIH3alHje
Ka3He jep je CBO/IM YIPaBO Ha OHy Mepy KOja je CTBAPHO NOTpeOHA Y KOHKPETHOM
CITy4ajy 3a OCTBapeH-E IMbeBA KaKmaBama. [Ipu omenn aa im he ce ocyhenn
YCIIOBHO OTITYCTHTH CYJ] y3UMa y 003Up BlIaJiakbe OCYH)ESHOT 3a BpeMe U3Ip)KaBarbha
Ka3He, M3BPIIABABE PAJHUX 00aBe3a ¢ 003MpOM Ha HETOBY PAJIHY CIIOCOOHOCT U
JIpyTe OKOTHOCTH KOj€ YKa3yjy Jia je IOCTHTHyTa CBPXa KayKFhaBama. 3a PasiuKy Off
paHujer periera KaJia je 0 YCIOBHOM OTITYCTy OJUTyuHBajia oceOHa KOMHCHja 3a
YCIIOBHU OTITYCT KOjy je 00pa3oBajJi0 MHUHKCTApCTBO MpaBie, MpeMa wiaHy 522.
3aKoHHKa 0 KPUBHUHOM TocTyrky!8 3 2001. romume o ycioBHOM OTITyCTy caja
OIUTydyje Cyll KOjM je JOHeo OMIyKy y TpBoM crereny.!® V npyrum npsxapama
YCJIOBHHU OTITYCT MOTY JIa J1ajy IMUHUCTPATUBHU OpraHu (000D WM KOMHUCH]a 32
YCJIOBHH OTITYCT). 3aKOHMK O KpHBUUYHOM TocTyTKy 13 2001. romune onpehyje na
Ce MOCTYTIaK 32 JIaBake YCIIOBHOT OTITycTa Mokpehe Ha Mooy ocyheror jmia. OBa
ce MoJ10a MOIAHOCH CYITy IPBOT CTETEHa, JAKJIe Cyy KOjH je  U3PEeKao BPCTy U Mepy
KasHe 3arBopa.20 Behe npeocTeneror cyna (wian 24. cras 6. 3KIT) yrephyje na m

16 [1. HoBocenew, Onfu ouo kasnenoe npasa, 3arpe6, 2004, ctp. 356.
17 J1. JoBammesuh, Kpusuuro npaso, Onwmu deo, beorpan, 2010, ctp. 219.

18 Coyorcbenu auem CPJ, 6poj 70/2001 u Criyorcbenu enacnux Peny6nuxe Cpbuje, 6poj 58/2004
u 72/2009.

19M. Wlxymuh, 3akonuk o kpusuunom nocmynky, beorpan, 2009, ctp. 327.

20 Bpanmman ocyleHor Moxe MOIHETH MONOy 3a IMyIITAELE HA YCIOBHH OTIYCT OCyheHor camo
Ha OCHOBY CIICLIMjAJTHOT ITyHOMONja u3aaror oz crpane Tor ocyheHor (peniemse BpxoBHor
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j€ TIPOTEKJIO 3aKOHOM TIpeIBII)eHO BpeMe 3a IyIITame ocyheHor Ha criobomy. Y Tom
TIOCTYTIKY CyACKo Behe Moxke ma 3arpaxku omroBapajyhe m3Bernraje on yrpase
3aBOZICKE YCTaHOBE Y K0joj ocyheHu m3aprkaBa KasHy. T m3BemTaju Tpeba aa
cazpke HapounTo crenehe momarke: o Biajamy OCyheHOT, W3BpIIaBAbY PaTHUX
00aBe3a ¢ 003UPOM Ha HErOBY PAHY CIIOCOOHOCT M O IPYTUM OKOTHOCTHMA KOje
TIOKa3yjy J1a je y KOHKPETHOM CITy4ajy OCTBApeHa CBpXa KaKHaBamba. AKO CYICKO
Behe ToHeTy MO0y 3a JTaBarke YCIOBHOT OTITyCTa He of0arty (aKko je MmomHeTa of
HEOBJANEHOT JINIA WK TIPE UCITYHhEHha 3aKOHOM TPOIMCAHOT MUHIMYMa O71 JIBE
TpehuHe m3npikane kasne), Behe y mocTynky o0aBe3HO y3uMa U3jaBy O JaBHOT
TYXKHOIIA KOjH j€ TIOCTYTIa0 Y OBOM MpeaMeTy. IHTepecaHTHO je pelliche YBEICHO
HOBEJIOM 3aKOHHMKa O KpUBMYHOM TOCTYNKy u3 2009. roguHe mpema KoMme ce
KOPHCTH TEPMUH J1a CY ,,y3UMa’’ U3jaBy O] JABHOT TYXKHOIIA, & HE JIa Ta caciyIaBa
wm urmryje. [IpotuB omtyke cynckor Beha o maBamy WM of0Hjamy MoJoe 3a
YCIIOBHH OTITYCT aJi0y MOTY W3jaBUTH jaBHU TyXuWIal] ¥ ocyhenu (0o aHo,
Owto mpeko Opanuola). Ha cimdan HaumH MOCTYTaK 3a TaBarbe YCIOBHOT OTITyCTa
TPOIIHCYje U HOBH 3aKOHUK O KPUBUYHOM MOCTYNKy 13 2011. ronune, y m1aBu Kojy
HasuBa: ,,JTocTyTak 3a ocTBapuBame mpapa ocyheror” y 4. 562-568.2! ITpema
HOBHM 3aKOHCKHM pEIIe-HMa POIHCAHO j€ Jia C€ YCIIOBHH OTITYCT MOXKE JIaTH Ha
OCHOBY MOJIO€ KOjJy Topern ocyheHOr Juiia, MOXe TOITHETH U HheroB OpaHmall o
K0joj omyuyje Behe cy/a koje je cyamso y mpBoM creneny. [Ipu Tome je 1 HoBuHA
npeMa kojoj (wian 565. 3KIT) npencennuk cyackor Beha Hapendom onpehyje aaH,
Yac ¥ MECTO Op)KaBarba POUMILTA 33 OIUTYYMBAMGE 110 MOJOM 3a MyIITamke Ha
ycnoBHU otmycT. Ha oBo pouninre ce mo3uBajy cnezieha nmma: ocyheHu ako je
EHETOBO IPHCYCTBO TTOTPeOHO, OpaHmIiall ocyheHOT ako ra IMa, jJaBHH Ty KUJIaIl KOju
TIOCTYTIA TIPE]] CYZIOM KOjH OITydYje O MOJIOHM M TIPENICTABHHK 3aBOJICKE YCTAHOBE Y
K0joj ocyheHu m3IprkaBa Ka3Hy ako je W3BEITaj YCTAaHOBE Mo3uTHBaH. OnMax 1o
OKOHYAKbY POYHMINTA CYIl JIOHOCH PEIICHE KOjUM yCBaja WIIM Of0Hja MoJOy 3a
MyIITamkbe HA YCJIOBHH OTITYCT MPX YeMy MOCEOHO BOIM pavyHa O MPOLICHN PU3HKA
ocyheHOT; BEroBoj YCIIEIIHOCTH Y W3BpIIaBakby Tporpama MoCTyNama, PaHH)y
ocyhuBaHOCT, )KMBOTHE OKOJTHOCTU M OYEKHMBAHO JIEJIOBALE YCIOBHOT OTITYCTa Ha
ocyhenor22 Y oty o 1aamy YCIOBHOT OTITYCTa CyJl MOYKE J1a OfIPE/IH y’KHOCT
ocyheHoMm ity sma wchyHH y ompeheHOM poKy oOaBese koje Cy mperpuberne

cyna Cpbuje Kx. 768/2002); [Toctynak 3a mymTame Ha yCIOBHHU OTIyCT mokpehe ce camo
Ha MonOy ocyheror nvna (pememne OkpyxHor cyna y Kpamesy Kok, 1172005).

21 C. Bemancku, I. Wih, M. Majuh, 3akonux o kpusuunom nocmynky, Beorpa, 2011, ctp.
375-377.

22 A. Pasuh, ,Heka axryenna mnTama (yHKUMOHKCARA HHCTHTYTA YCIOBHOT OTIycTa”,
Tpasnu 360pnux, Toxropwuia, 6poj 1-2/1997, ctp. 207-218.
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KPMBUYHOIIPABHUM ITPOITHICHMa, & MOXKE OJUTYUHUTH U 11 OCcyl)eHH 3a BpeMe Tpajarba
YCJIOBHOT OTITycTa Oy/e ToJ| eNEKTPOHCKMM HaI30poM. Peleme o yCIoBHOM
OTIYCTY CyJ JIOCTaBJba: OCYl)eHOM JIHMILY, H-€TOBOM OpaHHMOLLY, jABHOM TYKHOLLY,
3aBOMy y KoMe ocyheHu wm3apikaBa KasHy, Cydy KOjU je ocyheHor ymyTwo Ha
U3pXKaBambe KasHe, CYAMjU 3a WU3BPILICHE KPUBUYHUX CaHKIMja Mpema
NpeOUBAMINTY OCYhEHOT JHITa, OpraHy IMOJHIIH]E, TOBEPEHUKY U3 OpraHa Yipase
3a M3BpIICH¢ KPUBUYHMX CaHKIMja W IEHTPY 3a COLMjaHM paj mHpema
npebuBamuinTy ocyheHor. Ho, xanly mpoTuB peliersa cyia MOry Jia u3jaBe camo
ocyhenu, meroB Opanmnan u jaBau Tyxwian (wian 567. 3KII). Ako ycroBau
OTITYCT He OyJie Ormo3BaH, CMaTpa ce a je 0CyheH! U3ApKao KasHy.

Yc10BHM OTITYCT Y CyACKOj IIpaKcH

Ca pa3BojeM IpaBHE Hayke Koja je (haBopu30Baja MPUMEHY Ka3HE 3aTBOpa
Kao Mepe IPYLITBEHE pPeaKiMje Ha KPUMUHAIMTET PasIMYMTHX OONMKa U
BHJIOBA HCIIOJbaBamba, JIONUIO C€ J0 Ca3Hama Ja y onpeheHuM ciydajeBuMa
M3peueHa Ka3zHa of CTpaHe cyaa Koja je oapehena Ha 06a3u TexuHE, 0OUMa U
MHTCH3UTETa MPOY3pPOKOBaHE TIIOCIEAMIC KPUBUYHOT Jiela U CTeleHa
JPYIITBEHE ONACHOCTU FHErOBOT YUYMHUOIA OCTBAapH CBOjy CBPXY (IIMJb) M TIpe
KOHa4YHOI MCTEKa CYJICKOM OIykoM ognpeheHor Bpemena. To ce moctuke,
m3Mel)y ocTanor, ¥ MPUMEHOM HHCTUTYTa YCIOBHOr OTmycra. O nomernma
NpUMEHe HHCTUTYTA YCIOBHOT OTITYCTA Y KPUBHYHONPABHO] Mpakcy Pery0iike
Cp6wuje rosope cienehn caydajepn:23

1. ako pa3no3u TeHepallHe MPEBEHIM]e 3aXTeBajy Ja ce Moo ocyheHor 3a
MyIITake Ha YCJIOBHH OTITYCT HE YIOBOJBH, Cy/l he MO0y omOuTH Hako ce
ocyhenn Ha M3IpKaBamy KazHE MOMPABHO y JIOBOJBHO] MeEpH (peliekhe
OxpyxHor cyna y Bassery Kox. 186/2002);

2. kaja cyn Hahe 1a cy MCIyHEHH YCIIOBH 3a MYIUTame Ha YCIOBHU OTIYCT
ocyheHor, He MOXXe ce JaTyMm OTIycTa ofiararti y Oymyhxoct, Beh Tpeba
TIPOIIEHUTH J1a JIU Cy YCJIOBU HCITyH-€HH Y MOMEHTY OIUTy4MBarba (peremne
BpxosHor cyna Cpouje Kox. 1241/2002);

3. cama 1o ceOM YMILCHUIIA J]a je OCY)eHM Ha W3IpiKaBamy KazHE 3aTBOpa
npoBeo Kpahu BPEMEHCKH Tepuoj He HCKJbydyje MOTYhHOCT yCJIOBHOT
OTITyCTa YKOJIMKO M3 CIMCA TPOU3IIa3M Jla Ce PEUIUB KOI OCyleHor He
OYeKyje U Kajia ce MMa y BUAY Ja je ocyheHu ¢ 003upoM Ha BpeMe Koje je
MPOBEO Y MPUTBOPY M3APKAO BHILIE O] OJIOBUHE M3pEUeHE Ka3He (pellene
BpxosHor cyna Cpouje Kx. 206/2004);

23 B. ‘Byphyuh, JI. Josamesuh, [Ipakmukym 3a kpusuuro npaso, Ioce6nu deo, Beorpax, 2008.
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10.

. ICIIYEbeHH Cy YCJIOBU 32 yCBajameé MOJIOE 3a YCIOBHM OTIYCT Kaja je

ocyhenu M3[PXKAO BMIIE O TMOJOBMHE HM3PEYCHE Ka3HE 3aTBOpA y
NPaBHOCHAXKHO] CY/ICKO] TPECYIH, a Io I/I3B€IHTa_]y Ka3HEHO-TOTPABHOT
3aBOJZla O BIAJamy OCYHEHOI OCTBAapeHa je CBpXa PECcOlMjan3aluje C
0031pOM Ha HEroBO MPUMEPHO BiIafame 0e3 0031pa Ha BPEMEHCKH TTEPUOJT
ocTarka Ka3He 3aTBopa Koja Tpeda Jia ce u3piku (periemne BpxosHor cyna
CpOwuje K. 1178/2004);

. 6e3 003upa 1ITo je oCyheHn M3APrKao BHUIIIE O] TIOIOBUHE M3pEUYCHE Ka3He

3aTBOpa, HEMa YCJIOBa 3a yCBajake MOIOE 3a YCIIOBHH OTITYCT Kajia W3
W3BEIITaja O Bilajamy OCyhHEeHOr y YCTaHOBM y KOJO] M3IpKaBa KazHY
3aTBOpa MPOM3UIIA3H JIa j€ JBa ITyTa AUCIUILUTMHCKY Ka)KEaBaH U JIa Cy My
omy3ete norogHocTH (pemee BpxosHor cyna Cpouje Kok. 1946/2004);

. HE TIOCTOj€ YCJIOBU 3a yCBajarme MOJIOE 32 YCIIOBHHU OTIYCT ocylheHor kana

3aTBOpP y KOME OH HM3[pKaBa Ka3Hy 3aTBOpa HE TpEIake YCBajarbe
YCIOBHOT OTITYCTa, @ Pajd Ce O BHUIIECTPYKOM IOBPATHUKY (peIlche
BpxosHor cyna Cpouje Kx. 20/2005);

. Kaza ce ocyheHu Hanaszu Ha W3pIKaBamby Ka3HE 3aTBOpa 300T U3BPLICHA

KPHUBUYHOT JIeJla CHJIOBamba, a 10 W3BEIITAjy Ka3HCHO-TIONMPABHOT 3aBOJA
nporiec pecounjanmaunje je y Toky, ma 6e3 o03upa Ha NOOpO BlaJamke
ocyheHor, Kao ¥ Jia HHje AUCIMUIUIMHCKYA Ka)XIaBaH, MOJIOA 3a YCIOBHU
OTIycCT ce uma ofoutu (pereme BpxosHor cyna Cpouje Kx. 575/2005);

.y CHTYyallju KaJia OCyheHr m3aprkaBa KazHy 3aTBOpa y Tpajamy Of JeCeT

rofiMHa 300r yOHMCTBa, a MUIILJbEHE Ka3HEHO-TIONPABHOI 3aBOJAA Y KOjOj
U3pKaBa KasHy je Jia yCIIOB 3a NMPUMEHY YCJIOBHOT OTIyCTa (BJajame
ocyheHor 3a Bpeme W3Ip)KaBama KazHe, JOOpO TOHAIIAE, HCTIOJHEHE
pazHe HaBHKE), a TO je Ja je MPOLEC pecollrjain3alyje OKOHYaH, Kao H
npolieHa 0 mweroBoM Oymyhem moHammamy (mpecyna OKpyKHOT cynma y
Cy6oturmm Kx. 459/2007);

. HEMa MecTa YCBajamby MOJIOE 3a YCIOBHM OTIYCT OCYhEHOT y CHUTyaIuju

KaJla je OCTaJIO Jia jOII M3IPyKHU Ka3Hy 3aTBOpA Y Tpajarby Ol YeTHPHU Mecela,
a M3 U3BEIIITaja YCTAaHOBE Y KOjOj M3/IpKaBa Ka3HY MPOM3MIA3H J]a CY CaMo
NPACYTHE IPOMEHE y CTaBy W NOHAWAmy ocyheHor, xa je mpouec
pecowijaIu3ayje jOI y TOKy H 1 HUCY HCIyH-CHH LIMECBH TCHEPAITHE I
crienjasiHe npesenimje (pememne BpxosHor cyaa Cpouje Kok. 1890/2007);

HEMa yCIIOBa 3a TMPUXBATamhe MOJIOE 32 YCIIOBHH OTITYCT Y CUTYallMju Kaja
ce ocyheHn y ToKy m3apKaBarma Ka3He 3aTBopa y Behem ey 100po Biiaiao
U TIOHAINA0, a TIOTOM je JUCUUIUIMHCKA KaKIeH U YImyheH y camully y
Tpajamy off 15 naHa u omy3era cy My JofeJbeHa paBa Kopuihema nocera
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U omacka Ha BukeHH (pememe OkpyxkHor cyma y CyGoruuum Kix.
493/2008);

na Ou ce ycBojuiia Moj0a ocyheHor 3a MyIITamke Ha YCJIOBHH OTITYCT
Ipolec pecolyjanu3anuje Mopa OUTH OKoHYaH (periewmhe BpxoBHor cyna
Cpbwuje Kx. 732/2008);

HHUje JI03BOJbEH YCIIOBHH OTITCT ca M3/Ip)kKaBama Ka3HE 3aTBOpa Koja ce
U3pKaBa MO pEIlely KOjUM je HerulaheHa HOBYaHA Ka3HA 3aMeheHa
Ka3HOM 3aTBopa (pemermne OxpyxHor cyna y Humry Kok, 1110/2008);

HeMa MeCTa yCBajamby MOJOE 3a YCJIOBHH OTIYCT OcyheHor ako u3
U3BEINTaja Ka3HEHO-TIONPABHOT 3aBOJia Y KOjeM W3IprKaBa KazHy 3aTBOpa
MPOM3UIIA3U JIa C€ TIPOLIEC PECOIMjaTn3alije KapaKTepHUIle MO3UTHBHIM
IpOMEHaMa y CTaBOBMMA y W TIOHAIIamy ocyheHor (pemiere BpxoBHOTr
cyna Cpouje K. 3167/2008) u

MMa MecTa YCBajamby MOJIOE 3a YCIOBHM OTITYCT OCyhEeHOT camo ako je
CBpXa KaKmhaBamka OCTBApEHa y MOTMYHOCTH (pemieme BpxoBHOr cyma
Cpbuje Kx. 578/2009).

IIPEBPEMEHO ITYIIITAIE OCYBEHOT JIVILIA
HA CJIOBOIY

3akoH 0 W3BpIICHY KpUBHYHHUX caHKiMja PemyOmuke CpOuje w3 2005.

rofuHe y wiany 173. npensul)a MoryhHOCT mpeBpeMeHOT OTIyIITama ocyheHor
JIIIA W3 3aBOJICKE ycTaHoBe. To je moceOHa BpCTa yCIOBHOT OTITYCTa KOjH Jaje
aIMUHUCTPATUBHU OpraH. ¥ OBOM CIIy4ajy IHPEKTOp YIpaBe 3a HM3BPIICHE
KPUBHYHUX CAHKIIMja Ha TIPEJIOT YIIPaBHUKA 3aBOJIa Y KOME Ce Hajla3u ocyheHo
JIIIE MOXKE JIa Ta IYCTH ca M3/IpXKaBamba Ka3He 3aTBOpa HajMamke TPU Mecela
TIpe MCcTeKa Ka3He aKo Cy HCTyH-EHA JIBa YCIIoBa: 24

L.

aKo je ocyheHn m3pkao IEBET JeceTHHA M3peUeHe KasHe U 2. 1a ce ocyheHn
700po BIIaaao, Ta Cy MOCTUTHYTH PE3Y/ITaTH y TpOorpamy MOCTyMama. AKO
YCJIOBHO OTIYLITEHH HE ONpaBlia YKa3aHO MOBEPEH-E J0Na3H JI0 OMO3MBAHA
YCIIOBHOT OTIyCTa M FHErOBOI' MOHOBHOT Bpahama y 3aBOJICKY YCTaHOBY.
Iloctoje mBe BpcTe oOMO3WMBaEka YCIOBHOT OTIyCTa: a) 00aBe3HO
u 0) daxynraruHo ono3uBamke (wian 47. K3 PC). O omosuBamy yCI0BHOT
oTmycTa omaydyje cya. Jlo o0aBe3HOr Omo3nBamka YCIOBHOT OTITYCTa JIONa3u
aKo ¢y uctymeHu crefehu ycnosu: 1. kaa yCIoBHO OTITYIITEHH 32 BpeMe JIOK

24 1. JoBamesuh, 3. CreBamosuh, Kowenmap 3akona o usepeursy KpuuUyHux camkyujd,
beorpan, 2008, ctp. 189-192.
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Ce HaJla3H Ha YCJIOBHOM OTITYCTY W3BPIIH KPHBIYHO JIENIO FITH KaJla My C€ CyIr
3a KPUBUYHO JIEJIO KOj€ j€ PaHH]je YUHHHO, aJli CE 3a Hhera HHje 3HaJIO y BpeMe
JlaBarmba YCJIOBHOI" OTITYyCTa, U

2. 1a je 3a HOBOM3BPILEHO MJIM HOBOOTKPHBEHO KPUBUYHO JIENI0 M3peUeHa Ka3Ha
3aTBOpa Tpeko mecT Mecemn.?> JIo (aKy/ITaTMBHOI ONO3MBAKA YCIOBHOT
OTIyCTa JI0Ja3K y ciy4ajy: 1. Kajia yCJIOBHO OTIYILITEHH 32 BpeMe Tpajarba
YCJIOBHOT OTITyCTa YYMHH jEHO WM BHUIIC KPHBHYHUX JIEIa HIIH My CE CYIH
3a KpUBUYHA JIeJIa KOja je paHuje yYMHHO, a 32 Koja je M3peucHa Ka3Ha 3aTBopa
710 IIECT MECEIM U 2. Kajia YCIOBHO OTITYINTEHH He MCITYHH HEKY o7l 00aBe3a
Koje Cy npeapulieHe KpUBUYHOMPABHUM OfipeioaMa, a Koje My j€ Cy/I ONIPEIHO.
[1pu oieHu y oBOM citydajy Aa Jii he oro3BaTy yCJIOBHU OTITYCT WITH HE, CY[
HapOYMTO y3UMa y 003Hp: @) CPOIHOCT YUME-CHUX KPUBUYHHX JeNa, 0) mooyne
U3 KOjUX Cy Jela y4YhieHa W B) ApPyre OKONHOCTU KOje YKasyjy Ha
OTPAaB/IAHOCT OIO3MBAMa YCIOBHOr oTIycTa. Kama cyn omos3oBe yCIOBHH
OTITyCT, TaJla N3pHye Ka3Hy MPUMEHOM IpaBiJIa O OMepaBamky Ka3He 3a Jiesa
y cTuLajy y3umajyhu panuje uspeueHy kasHy kao yTpheny. Jleo ka3ne koju
je ocyheHu m3aprkao Mo paHWjoj OCYIM Ce ypadyHaBa y HOBY Ka3Hy, a BpeMe
KOje je MPOBEO Ha YCJIOBHOM OTIYCTY CE€ HE ypauyyHaBa. AKO YCJIOBHO
oTmy1ITeHu Oyze ocyheH Ha Ka3Hy 3aTBOpa JI0 ECT MECELH, a CyJ] He OI030BE
YCJIOBHH OTITYCT, OH Ce yryhyje y 3aBOJCKY YCTaHOBY Ha W3Ap)KaBarbe OBE
Ka3He, [IPH YeMy Ce Ipojy’kaBa YCIOBHU OTIIYCT 3a BpeMe Koje je ocyheHu
NPOBEO Ha M3IPKaBaFby Ka3HE 3aTBOpA. 3aKOH jeé TMOCTaBHO OTPAaHUYCH-E
IpeMa KOMe Ce€ YCJIOBHH OTITyCT MOXKE OTIO3BaTH HAjKAaCHHUjE Y POKY OJ JIBE
TOJIMHE O]T JIaHa KaJia j& FheTOB POK UCTEKao.

3AKJbPYUAK

OcHOBHa CBpXa KPHUBUYHOI 3aKOHOJABCTBA CBAKE IPKABE OJ HAJCTAPHjHX
BpEMEHa JI0 JaHAC jecTe CIpeyaBambe U Cy30Mjarbe KPUBUYHUX JeNa (PH3MUKHX U
NpaBHUX JIMI[A KOjUMa ce ToBpehyjy WM yrpokaBajy 3aiiThheHe apyITBEHEe
BPETHOCTH, JI00pa M HMHTEPECH. Y CBAaKOM KOHKPETHOM CJy4ajy Cylcko Behe
oZMepaBa BPCTY M Mepy KasHE 3a YUMEHO KPHUBUYHO Jeio pykoBonehu ce:
a) OOMMOM ¥ MHTEH3HUTETOM TIPOY3POKOBAaHE TIOCTIEIHIIE, O) 3Ha4ajeM HarlaJHyTOT

25 OGaBe3HO OMO3MBAHE YCIOBHOT OTITyCTa NpeBrljajy 6pojHa CaBpeMeHa 3aKOHOIABCTA: WiaH
55. Kpusnunor 3axoHa XpBarcke, wiaH 38. Kpusnunor 3axoHuka Llpue Tope, uman 37.
Kpusianor 3axonnka Maxkenonuje, uian 110. KpuBnunor 3axonnka Crosenuje, wial 56.
Kpusranor 3akonnka Hemauke, uinan 89. Kpusnunor zakonwka llBajuapcke, wman 79.
Kpusrasor 3akonnka Pycke @eneparmje.
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JIPYIITBEHOT J100pa M B) CTEMEHOM OIMACHOCTH YYMHHOIA KpUBHYHOT jiena. [Tpu
TOMe ce y HajBeheM Opojy ciTy4ajeBa yIMHHUOIMMA KPUBIYHUX JIENa W3pHYe KazHa
3aTBOpa Koja omoryhaBa OCTBapeme TPHUHIMIA WHIUBUAyAIU3aldje |
3aKOHMTOCTH y HajseheM crTemneHy. Y Cllyyajy Ja M3peueHa KasHa 3aTBopa y
TIOCTYTIKY FbCHOT M3BpIICHA Y ICHUTCHCHjAPHUM YCIIOBUMA OCTBAPH CBOJY CBPXY
U mpe (opMaTHOr WCTeKa YKYITHOT BpeMEHa Tpajama W3pEdYeHe KasHe, CBa
CaBpeMEHa KpHMBHYHA 3aKOHOZABCTBA Ha 0a3M perieBaHTHUX MehyHapomHux (y
IPBOM pely E€BPOICKUX) CTaHAapAa IpenBul)ajy WHCTUTYT YCJIOBHOT OTITyCTa.
HberoBom npumMeHOM ce ocyheHo nuiie myriTa Ha co0OTy | Ipe HCTeKa 3peueHe
Ka3He 3aTBOPa TOJI YCIIOBOM J1a CE TOJMKO TIONPABUO ¥ MPEBACTIMTAO JIa CE Of Fhera
ca ycIexoM O4eKkyje na Hehe moHOBHTH KpuBHHO sieo. Ha 0a3u OpojHHX
eBPOIICKUX JIOKyMeHara (pesoﬂyunja KOHBCHIMja U mpernopyka) Komwurer
muHucTapa Casera EBpore je Ha ocHoBy wiana 15.6. Craryra Casera EBpone
2003. romuue noneo Ipenopyky 6poj 22 0 yCI0BHOM OTITYCTY, cMarpajyhu a je y
MHTEpECy CBAKE I0jeIMHE JPXKaBe Ja YCIIOCTaBH 3ajeTHUYKE PUHIIUTIC Y BE3H Ca
U3BPILEHEM PUTBOpA U Ka3HE 3aTBOPA, yBUl)ajyhu rpy ToMe /1a je YCIOBHU OTITyCT
JETHO Of HajIEeTIOTBOPHUJUX M HAJKOHCTPYKTHBHHU]UX CpPEICTaBa 3a CIPEUABAHE
noBpara (penuapBa) O yHampehema peconmjamm3aipje (pexadwimranyje) Ha
OCHOBY KOjer ce€ 3aTBOPEHOM JMIly OMoryhyje IUIaHMpaHa peHMHTerpanyja y
3ajeIHULIM Y3 ToMoh 1 Ha30p. OBe Mpenopyke Koje UMajy 3a b IHUpPY HPUMEHY
YCIIOBHOT OTITYCTa, HAPABHO TI0JT 3aKOHOM TIPOIMCAHUM YCJIOBHMA M HA HAYWH U 110
TIOCTYTIKYy KOju Cy ypeheHr 3akoHOM, MOpajy na Oyay y CKIagy ca OCHOBHHM
NPHUHIAIIAMA JIEMOKPATCKUX JpKaBa Koje TIOMITY]y BIAJaBUHY 3aKOHA YUjU j&
NPUMapHU [IAJb TapaHIMja JbYICKHUX TIpaBa y CKiiaay ca EBpOIICKOM KOHBEHIH]jOM
0 JBYJCKHAM TIpaBUMa M OCHOBHUM CJIO0OaMa U TIPEIEICHTHAM TIPaBOM OpraHa
KOjUMa je TIpUMEHa 3aKkoHa ToBepeHa. [IpemMa CBUM HaBENCHHM EBPOTICKHM
CTaHJapMa YCIIOBHU OTITYCT IPE/ICTaBba MEPYy HACTaBKa CIY)KEHma KasHe Y
3ajeHULI Ha OCHOBY EBpOIICKHX MpaBHia 0 CaHKIMjaMa 1 Mepama Koje CIIyxKe y
3ajeTHUIIM a KOju Cy caapykanu y npenopymu P (92) 16 u nperopyrm P (2000) 22
0 MoOoJbIIAKY MpUMEHe EBPOICKUX TpaBiiia O CaHKIMjaMa W Mepama Koje ce
ciyxe y 3ajenuvid. OBako cxBaheH YCIOBHHM OTITYCT UMa 3a IWJb J]a TIOMOTHE
3aTBOPEHUM JIMIIMMA Jia JIaKIle Harpase Ipesa3 u3Mel)y *KuBoTa y 3aTBOpY U
’KHMBOTA y 3aj€IHUIM Y KOjOj TIOIITY]Y 3aKOH IyTeM ofpehuBarma TaKBUX YCJI0Ba
HAKOH OTITYCTa, Ka0 ¥ Ha/130pa Koju OM TIPOMOBHCAIIM OBAj MHCTUTYT U JIOTIPHHEIN
jaBHO] 0€30EMHOCTH U CMACHY KPHMHUHAIUTETA YOIIITe. Y OCHOBU TPUMEHE
MHCTUTYTA YCJIOBHOT OTITYCTa HaJIa3H Ce ONpPe/esbehe /1a Ce Ha OBAj HAUYMH CMakhe
mMTeTHH e(eKTH 3aTBapama Kako OM ce YHampemwia pecondjaiisaiudja u
pexabwmTanyja 3aTBOPEHHUKA MO YCJIOBMMA KOjMa C€ HACTOJU TapaHTOBATH
CUTYPHOCT 3aje/IMHHUIIE M3BaH 3arBopa. [lorryjyhn HaBeneHe eBporicke cTannapie
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0 TIPUMEHM Ka3HE 3aTBOpa, a MOCEOHO HMHCTUTYTAa YCJIOBHOT OTITyCTa, HOBU
Kpuenunn 3axonuk u3 2005. rofuHe MpOIuCyje TPY YCIIoBa 32 IABAE YCIOBHOT
ormycra. To cy: 1) ako je ocyhenu u3aprkao ase TpehrHe n3pedeHe Ka3He 3arBopa,
IpU 4YeMy Ce OBaj POK padyHa Off JaHa Kajia je 3alloueTo W3BpIICHE Ka3zHe
(hopmarHM ycIioB), 2) ako ce ocyl)eHH y TOKY M3/IpKaBamba Ka3He TaKo MOMPaBhO
Jla ce ca OCHOBOM MO)KE OYEKHMBaTH Jia he ce Ha crmobomu 100po BiagarH, a
HapOYMTO J]a JI0 MCTEKa BPEMEHa 3a KOje j€ M3peueHa KasHa HE YYMHH HOBO
KPUBHUYHO JIENIO (MaTepHjaTHA YCIIOB) M 3) aKO CE HE PaJIv O JIMITY KOje j€ MOKYIIaIo
OCKCTBO HIIH je TIOOETIIO 13 3aBOJIA 32 M3BPIIICHE Ka3HE 3aTBOpPA Y TOKY H3IPIKaBarba
ka3He. Ha Taj HaumH je YCIOBHM OTHYCT y CKIaAy ca HPHHIUIIOM
WHVMBHIyAIN3aldje Ka3He jep je€ CBOIM YIPaBO HAa OHy Mepy Koja je CTBapHO
noTpeOHa y KOHKPETHOM CITyd4ajy 3a OCTBapEH-¢ IJbeBa KaxKmbaBama. [1pu oreHn
na i he ce ocyheHr yCIIOBHO OTITYCTUTH CyI y3uUMa y 003Up Bliajiamke ocyheHor 3a
BpEMe M3IpKaBarba Ka3He, U3BPILABAEe PaJHUX 00aBe3a ¢ 003MPOM Ha HHETOBY
paiHy CrOCOOHOCT W Jpyre OKOIHOCTH KOje YKa3yjy Ja je MOCTHTHyTa CBpXa
Ka)KEbaBarba.
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