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MECTO EKOHOMCKMX M COLIMJAJTHUX ITIPABA
V IIOPETKY EBPOIICKE VHWUJE

ABSTRACT

The Charter of Fundamental Rights of the European Union is deemed as a
revolutionary document as it contains a comprehensive catalogue of fundamental
rights, including, inter alia, civil, political, economic and social rights. It was
argued that the initial idea behind the Charter was to provide equal protection to
given categories. However, it introduces the unclear and inconsistent distinction
between principles and rights. This article examines whether the given distinction
constitute an adequate legal basis for marginalizing economic and social rights.
Subsequently to giving a critical analysis of this confusing distinction, paper
identifies other Charter’s formulations, which might be relevant in determining
the place of economic and social rights in the EU legal order.
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CBPXA

[ToBesba 3ajeHUIIE O OCHOBHUM COIMMjATHUM TIpaBUMa PATHUKA (Y JaJbeM
Tekcty: [loBesba 3ajenuune) w3 1989. romune je, ynpkoc cBoM HeoOaBesyjyhem
KapakTepy, 3Ha4ajHO yTHLala Ha yHarpehUBambe 3alTHTEe COLH]aTHO-eKOHOMCKIX
npapa y mopeTky Esporicke yHuje (y nambem Tekcry EY).2 Jlomarmaj Tlosemse o
ocHoBHMM mpaBuMa y EY (y mamem Tekcry: IloBeba) cBakako he Outm
mpaxeHuju, Oyayhu a ce paaum o mpaBHO oOaBesyjyheM IOKyMEHTY duja ce
HpaBHa cHara, YroBopoM u3 JIucaOoHa, u3jeqHayaBa ca OCHUBAYKHM YTOBOpHMA.

! UneruryT 3a ynopeso npaso, Beorpax. E-mail: vesnacoric@yahoo.com.
2 Jeff Kenner, “Economic and Social Rights in the EU Legal Order: The Mirage of

Indivisibility”, Economic and Social Rights under the EU Charter of Fundamental Rights: A
Legal Perspective (eds. T. Hervey, J. Kenner), Hart Publishing, Oxford 2003, p. 25.
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Vrunaj koju [ToBessa Oyyie M3BpIIIIIA Ha 3aKOHOJIABHE U CYIICKE OpPraHe Y MOPETKY
EV, he npencrassbary jenan o1 IIABHUX MOKA3aTesba HEHE CBPCUCXOMHOCTH. Y
pazy ce Tpe CBera aHaMM3Mpa Ja JIM CE HEBEINTO M3BEEHA IMOJeNia Ha MpaBa U
Hauena, Koja ce yBoau [loBesbom, ompaxaBa Ha oOe30ehBambe jeHaKe 3aIlITUTe
HpaBUMa IPBE U ApyTe TeHepaliyje.

MEPE EY
ITpaBHM akTM nipe noHOIUea [IoBesbe

Beh je Yrosop u3 Puma canp:kao nojenune onpende koje ¢y ce OIMHOCHIIEe Ha
COLMjaHa MpaBa, ami Cy OWe CCKYHIAPHOr 3HaYaja y ONHOCY Ha LJBEBE
eKOHOMCKHX HHTerpammja. Hakon Tora cy, y OKBHPY COU;HJaJmor aKIMOHOT
nporpama u3 1974. ronune, yCBOjeHE AUPEKTHBE KOje perymarry JeIHaKy 3apamy U
jemHak TpermaH. Ha myTy yHanpehBarba 3aITuTe COLHjaTHO-eKOHOMCKHX TIpaBa,
3Ha4yajHO je Owno u joHomeme [loBere 3ajemumiie w3 1989. rommue, koja je
3HAUajHO YTHIIAA HAa JabU pa3Boj Te obmactu.> Hakon Tora, Yroopom w3
Awmcrepnama w3 1997. romune, Criopasym O COIMjATHO] TOJMUTHUIIM TIOCTaje
cacraBHH Jieo YroBopa o E3, cripoBonehu Tako perrersa u3 [oBesbe 3ajemmmuie.
3HavajaH je y 0BOM KOHTEKCTY ¥ m3MerheHH Wwiad 136. E3 (ousnm 117. EE3) kojum
ce ynyhyje Ha ,,0CHOBHa COLjaJiHa IpaBa’” Koja mpousuiase u3 [losesbe 3ajeqnuie
u EBporicke conmjaae nosesse (y qasbeM Tekety: ECIT). M3 mnoxkeHor ce Moxe
3aKJBYYUTH Tl Cy BPEMEHOM TIpeay3UMaHd 3Ha4ajHH KOopaly Y IOnIeay
yHanpehema CoLpjaTHonpaBHor okBrpa.* MehyTHM TH HOMAI Cy OLEH-SHH Off
Poiares Maduro wenoBosbHnM, Oymyhu nma je ,,yHyTpalimha JIOTHKA TPKHIITHE
uHTErparyje [...] TpeBnagaBaga Yak M Kaja je TO JOBOAWIO 10 Cykoda ca
COLIMjJTHUM TpaBuUMa.”

Cyncka npakca npe goHorrera [ToBesse

Cyn npasrzie (y nassem Tekety: CII) je y neprony mpe HpucTynama U3paau
[ToBesbe, y CBOjO] MpaKCH MPYXkao 3AITUTY COLMjaTHO-CKOHOMCKHM IIpaBHUMa.

3 Grainne de Burca, “The Language of Rights and European Integration”. New Legal Dynamics
of European Union (eds. J. Shaw, G. More), Clarendon Press, Oxford, 1995, p. 29.

4 Philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, Monitoring Fundamental Rights in the EU (eds. P. Alston, O.
de Schutter), Hart Publishing, Oxford 2005, p. 166.

5 Miguel Poiares Maduro, “Striking the Elusive Balance between Economic Freedom and Social
Rights in the EU”, The EU and Human Rights (eds. P. Alston, M. Bustelo, J. Heenan), Oxford
University Press, New York 1999, p. 468.
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Ommre npaBHO HAYeNo jeTHAKE IUIaTe MyIIIKapaIia 1 sKeHa 3a je[IHaKH pajl Koje je
peryaucano uiaHoMm 157. YOEV (6usmm 141. VE3), cBakako, y goMeHy
JbYACKHX TIpaBa, MPEICTaBIba MUTAkE O KOjeM MocToju Hajooraruja mpaxca CIL
To ce objammasa, pe CBera, YMIHCHUIIOM JIa jé TO Hadeso jacHO MpenBul)eHo
NpUMapHUM KoMyHUTapHUM 3akoHozaBcTBoM. CII je, Takohe, y cB0joj mpakcu
npe poHomewma [loBesbe mpecyhuBao w0 onmpendama CeKyHIApHOT
3aKOHOJIABCTBA KOje Ce OTHOCE Ha JhyJICKa IpaBa MpBe H apyre renepaimje.® Tpe
noHomewa Ilosesse, CII ce moBpemeHo mo3uBao Ha Mel)yHapomHe criopasyme
KOjUMa Ce rapaHTyjy Jbyzcka mpasa, rnpe csera ECII u Konenimje MPO, npu
npecyhuBamby 0 GKOHOMCKMM M COLMjaTHUM TpaBuMa.’ MehyTum, y Hajsehem
Opojy ciydajeBa orahaiio ce aa cy openoe Mel)yHapoaHOT paBa 0 EKOHOMCKAM
¥ COIMjAJIHUM IIpaBUMa TyMadeHe Ha Ha4MH Ha Koju To 4nuHHU EBporcku cyx 3a
Jbyncka mpasa (y aakem Tekcty: ECJBII), ompakaBajyhu Tako TEHICHIH]Y
JlaBarba TIPUOPUTETA 3AIITUTH Tpal)aHCKUX M MOJUTHYKUX MpaBUMa Ha YIITpO
EKOHOMCKHX M COLMjaIHuX. 8

IloBespa 0 ocHOBHMM npaBuMa y EBporickoj yHujuI

VY U3JI0KEHHM OKOJHOCTHMA 3aloyeNa je pacmpaBa O YKJbYUHBabY
conmjanHux mpaBa y IloBesby. Jomr Ha cacranky Esporckor casera 1999.
ro/IMHE HarameHa je norpeda ysohemwa y [loBesby eKOHOMCKHX U COLIMjaTHUX
npaBa.” Y KacHHjUM JWCKycHjaMa Koje Cy BoljeHe Ha Ty TeMy, Ka0 OCHOBHM
npoOyieM jaBWiIe Cy C€ pa3jiiKe y CTAaBOBMMA JpKaBa WIAHHWIA Y TOMICHY
BUXOBOT nedunmrcama. M3mely ocranor, KomuteT 3a ekoHOMCKa, comyjaiHa U
kynTypHa npasa (y nasbem TekcTy: KECK) je Tokom u3pazne IloBerse Bpiino
yTHI[aj Ha cacTaBbaye Jia ce mboMe 00e30eH 1a ce EeKOHOMCKA U COLMjasTHa
TpaBa TIOIITY]y ,,paBHOIPABHO ca rpajaHCKUM M HOTUTHYKMM mpasuma’.l0
Cwmarpaiio ce 1a Ou ce JOHOMICHEM CBeOOYXBAaTHOT MMCAHOT KaTajiora, TauHuje
KOMU(HUKAIM]OM CBUX OCHOBHHX IpaBa JIONPUHETO YCIIOCTaBJbalby IpPaBHE

6 Elisabeth F. Defeis, “Human Rights and The European Union: Who decides? Possible
Conflicts between the European Court of Justice and the European Court of Human Rights”,
Dickinson Journal of International Law, vol. 19, 2001, p. 313.

7B., m3meljy ocranor, IIpenmer 6/75, Horst v Bundesknappschaft, 1975, ECR 823, macyc 836.

8 Jeff Kenner, “Economic and Social Rights in the EU Legal Order: The Mirage of
Indivisibility”, p. 12.

9 Usana Kpctuh, Munan [layrosuh, ,,IToBesba 0 ocHoBHUM mipaBuma y EV”, Apxue 3a npasne
u opywmeenre Hayke, 4/2000, ctp. 556.

10 Philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, op. cit., p. 167.
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CHTYPHOCTH M yHarpehemwy 3amTute mpasa mpse, npyre U tpehe reneparmje.
[ToBesba je ycBojeHa CBEYaHOM MPOKIAMAIMjOM TIpeAcCTaBHHKA EBporckor
napnamenta, Casera u Komucuje y Humm 7. nenem6pa 2000. rogune u y
TOYeTKy HHje TpecTaBjbana M3Bop KomyHuTapHor mpasa.!l Crymamem Ha
cHary YroBopa u3 JIucabona, [loBesba mocraje npaBHo o6aBe3yjyhu akT, unja ce
IpaBHA CHAra Mpy TOM m3jeqHavdaBa ca OCHUBAYKAM yTOBOPUMA.

CAIIPXKAJ

Kako Ou ce 3akspyumiie JOKTpUHApPHE TOJIEMUKE OKO Tora fa yin [ToBespa
YCIOCTaBJba jeTHAaKe PeXKUME 3aIITHTE Y TIOTTIE/Y, C jeHe CTpaHe rpa)aHCKuX 1
TIOJIMTHYKKX, U C JIPYTe CTPaHe, eKOHOMCKHX M COIMjaJIUX IpaBa, MoTpeOHO je
Jla ce MPETXOJHO Ae(pMHMIIE KOHLENT €KOHOMCKHX M COLUjalHMX IpaBa y
noperky EV.

Onpebeme KoHIIeNTTa eKOHOMCKMX ¥ COIIMjaTHMX MpaBa
y cBetity IloBerbe

OnpeljuBame KOHIIENTa eKOHOMCKHX H COLMjalTHIX MpaBa y cBeTy [ToBesbe
TIPeJICTaBIba jeHO O] HAjCIIOKEHHjUX MIUTamka y nopetky EY, koje nMrummmpa
um3 Ttemkoha.!? Tlosema, kao yocranom u OGjamemema y3 Ilosemy
TIPOITYCTHIIN CY JId UX Je()UHHUIILY.

Ilpoonemu nacneljenu uz cucmema Yjeourwenux nayuja

Kao mpBu mpoGnem oTBapa ce MuUTame KIaCH()UKOBAHa EKOHOMCKHX U
conyjanHux npasa, OBO MUTAkE CE jJABIJIO U Y OKBHpY Yjenuib-eHUX Harja (Y
nasbeM TekeTy: YH). Octano je HemopeueHo W3 KOTr pasjiora ce Heka IpaBa,
TIOITY T CJI000/IE YIPYKUBabha, NCTOBPEMEHO TIOJIBOJIE U TIO]] TIPaBa IpBe U IpyTe
TeHepaIyje U CXOIHO TOME MCTOBPEMEHO peryiuiny MelyyHapoqHUM TTaKTOM 0
rpahanckuM u monuTHYKUM mpaBuMma (y gassem Ttekcty: IIITI) wu
MelyHapoHuM TaKTOM 0 €KOHOMCKUM, COLIMjaTHUM U KYITYpHHUM IpaBumMa (y
nasbeM Tekcty: [TECK). Crimyno TOMe, HejacHO je Ha OCHOBY KOT' KpUTEpHjyMa
npaBo Ha 00pa3oBame, Kao TMPaBO Cca XHOPUIHUM KapaKTepoM, pEryiuiie
uckbyunBo [IECK mako je mcToBpeMEHO ONHCKO TOBE3aHO Ca YKHBAHEM

11 Giorgio Sacerdoti, “The European Charter of Fundamental Rights: From a Nation-State
Europe to a Citizens’ Europe”, Columbia Journal of European Law, vol. 8, 2002, p. 49.

12 philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, op. cit., p. 161.
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rpahanckux u nmomutuukux npasa.!3 W mopen Tora mro je y cuctemy YH
ommurenpuxBaheHa Kareropusamyja TpaBa JIpyre TeHepalyje Ha eKOHOMCKA,
COIMjaTHA U KYJITypHA TIpaBa, y MOjeAWHUM CITy4dajeBHMMa HACTYIIajy TeIkohe
KaJla HEKO KOHKPETHO TPaBo, HIp. IPaBo Ha 00pa3oBame U MPaBo Ha paj Tpeda
Jla ce CBPCTA I0JT CaMo jeJIHY OJf HaBeJICHHX KaTeropuja.

Ilpoonemu ceojcmeenu nopemxy EE3/E3/EY

Onpeheme ,,eKOHOMCKUX U conmjaHux mnpaBa” y koHTekcTy EE3/E3/EY je
TMOJTjeTHaKO MPOOIIEMAaTHYHO, alli W3 JPYruX pasiiora. Jomr Ha MOYETKY, Mpu
(dopMupary KOHIIENTa OCHOBHUX IpaBa y mpakcu CII, ekoHOMCKa TpaBa cy ce
CXBaTajla Ha JIPyradujd Ha4WH O OHOT YBPEXKEHOT y CHUCTEeMY Mel)yHapomHUX
JbyACKMX TipaBa. Hamme, m3pa3 ,,eKOHOMCKA I1paBa” y KOMYHUTapHOM IIOPETKY
NPBOOHMTHO ce YIOTpeOsbaBa0 y KOHTEKCTY YETHPH OCHOBHE cJI000/E M IpaBa Ha
UMOBUHY. JIpyruM pednma, BE3MBAO ce 3a IOCTYIAkE MpeMa Jp)KaB/baHMMa
npxapa unanuia EE3/E3/EY y cdepu exoHoMckux muramsa.l4 JIpyru mpoGmem
npu JiehMHUCARY EKOHOMCKUX 1 COIMjATHHX TIPaBa HaroBeIITeH je y cucteMy YH,
aii je Yy KOMyHUTapHOM TIOPETKY MpomyOsbeH. Y MuTamy je KoH(py3Huja Koja ce
jaBJba y Be3M ca ofipehereM KOHIIenTa eKOHOMCKHX U COIMjaTHUX TpaBa. Hanme,
3a pa3MKy Of paHUjuX MehyHapOIHMX MHCTPYMEHTA 3aIlITUTE JHYICKUX MpaBa,
KojuMa ce 0ap TeXWIo nerHICaky M KaTeropr30Bamky JhYICKHUX TpaBa TpBe U
npyre reHeparmje, [1oBesboM ce HU He TOKYIIaBajy pa3rpaHUIUTH T¢ KAaTeropHje.
Kao mrro je Beh ncrakHyTo, Yy H0j ce M30eraBa Jlajbe pa3BpCTABABLE KAKO TPaBa
TpBe, TAKO U TIpaBa JIpyre reHepalyje Ha Ha9uH U3BpILeH y cucteMy YH, Taunuje
Ha: Tpal)aHCKa U MOJUTHYKA, OJHOCHO €KOHOMCKA, COLjATHA U KYITYpHA. YMECTO
TOT'a, TIpaBa Ce TPYIIUIITY y IIECT OOMMHIX HACJIOBA, TIOTITYHO HE3aBUCHO OJ1 TOTa J1a
JIM TIOje[IMHO TIPaBO CIaa y rpymy rpah)aHCKuX, MOJMUTHYKHX, CKOHOMCKUX WITHA
colnujanHuX MpaBa. HacioBu ce o3Ha4aBajy Kao: JIOCTOJaHCTBO, CIOOOIIE,
jemmaxoct, comuuapHoct, rpahancka npapa M mpasga.ld Mako uHcrmpucana
caJprkajeM ColujaHuX noesba ycBojeHux y oksupy EY u CE, Ilosesba campxu
YU Karajor eKOHOMCKHX M COLMJaTHHX TIpaBa y OTHOCY Ha JIUCTY KOja Ce LITUTH
ECITu [Tosessom 3ajennuie. Tako [losesba, m3mel)y ocTaor, H30cTaBiba v KJbyuHe
Kareropuje kao 1mro cy npaso Ha pax (wiad 1. ECII), npaBo Ha npaBi4Hy HaKHay

13 Jeff Kenner, “Economic and Social Rights in the EU Legal Order: The Mirage of
Indivisibility”, op. cit., p. 3.

14 philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, op. cit., p. 162.

15 Tbidem.
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(wnan 4. ECII) u npaBo Ha cranoBamse (wian 31. ECII). Hajsehu Opoj cormjamamx
¥ eKOHOMCKUX TIpaBa IITUTH Ce Y OKBUPY HACJIOBA ,,comuiapHocT”.10 V3 noneny na
HacsoBe koja ce yBomu [loBesbom, moctojeha koHdy3uja y nomeny onpehuBama
Ca/IpKMHE M MECTa EKOHOMCKHX M COLMjATHUX TIpaBa IojadaHa je ¥ MoJesioM Ha
Hauesa ¥ TpaBa Koja cy npesuheHa umanom 52. ctaB 5., kao u O0janmhemuma y3
[Toespy. Unan 52. craB 5. IloBesbe KOjUM C€ MPONHKCY]y Pa3IAYUTH YCIOBU Y
TIOIVIe/ly CaHKIIMOHMCAama TOBpela TpaBa W Hadena, yHeT je y [loesby Ha
WHCUCTHpAC OHHMX KOjU Cy ce O TodeTka u3pajie [loBeibe 3amaramm 3a
HEYTY>XUBOCT COLMJAITHIX ¥ eKOHOMCKHX paBa. byyhu a peosu 3aroBopHuka
HEYTYKHBOCTH COITH]aTHO-CKOHOMCKHX TpaBa HUCY Onni rpuxeahenu y [ToBerbw,
cMarpa ce Jia ce yHOLIemheM wiaHa 52. ctaB 5. npu usmenu [losesse 2004. ronune
HACTOjaJIo, J1a CE ,,Ha Majia Bpata” YBEIy Pa3IMuUTH PEKUMHU YTYKUBOCTH, Kako OU
Ce HampaBHO YCTYNaK IOOOPHUIIMMA CHEIM(pHIHE TPHUPOAE COIMjaTHO-
exoHoMckux mpapa.!” Jleo mokTpuHe cmarpa jga ce yBoljemeM OBe MOJENe
MapruHau3yjy €KOHOMCKAa W COLMjajiHA TpaBa. Y aKaJeMCKUM KPyroBHMA,
MehyyTum, TpeBnazaBa CTAHOBHIITE Jia Ce IMOJeNa Ha TpaBa U Havesna He MOXE
TIOMCTOBETUTH Ca MOJIENIOM Ha TIpaBa TIPBe U IpyTe TeHepaIje 1 Jia CTora He MOXe
YTULIATH Ha FHUXOBY MapruHammzandjy.'® HecaoOpasHocT nBe kiacupukarmje
no0po objammmaajy Groussot 1 Pech wictnuyhu na ce caMo T3B. TO3WTHBHA
EKOHOMCKA U COIIMjaJTHA TIpaBa MOTY TIOJIBECTH TIOJI TPYILY ,,Ha4yena’” (HIIp. MpaBo Ha
o0pazoBambe perymcano wianoM 14. TToBesbe U IpaBo Ha 3arociere peaBrleHo
uranoM 15. Tloseme).!9 Hacympor Tome, OHM HCTHYy Ja TOCTOje H3BECHA
COIMjaJTHA ¥ EKOHOMCKA IpaBa Koja ce MOJBOIE TTOJI TPYITY MPaBa, Kao IITO CY MPABO
Ha mTpajk (wian 28. IloBeske) W mpyra mpaBa Koja ce€ OJHOCE Ha TOJIOXKA]
pamanka.20 U3noxkenn mpoOneMH Koju Ce jaBibajy NPHIMKOM JAe(HHHCAHA
KOHIIETITA CKOHOMCKHMX M COIMjAJTHMX IpaBa CBAKAKO OTEKaBajy yTBpHHBarbE
HUXOBOI MECTa y MOpeTKy EY.

16 Jeff Kenner, “Economic and Social Rights in the EU Legal Order: The Mirage of
Indivisibility”, op. cit., p. 17.

17 Lord Goldsmith, “A Charter of Rights, Freedoms and Principles”, Common Market Law
Review, vol. 38, 2001, 1213.

18 [ ord Goldsmith, “A Charter of Rights, Freedoms and Principles”, op. cit., p. 1213.

19 TosuTnBHa exoHOMCKa 1 COLjaTHA IIpaBa ce TaKo Ha3HBajy 360r TOra IITo HpeTHOCTaBJLa_]y
MO3UTHBHO JICTIOBAkC APKABHUX OpraHa Kako Ou ce 00e30e110 PHUCTYI IOrOHOCTUMA KOje
narto mpaBo rapanryje. B. Xavier Groussot, Laurent Pech, “Fundamental Rights Protection in
the European Union post Lisbon Treaty”, n. 173, Foundation Robert Schuman, Policy Paper,
June 2010, p. 7, Uureprer, http://www.robert-schuman.eu/doc/questions_europe/qe-173-
en.pdf, 12/08/2012.

20 Tbidem.
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ITnrare nocrojara pasIMaUTHX peXKiMa

Jleo MOKTpUHE CTOjU Ha CTAaHOBHIITY Ja Ce peBONyIMoHapHOCT [loBesbe
omesia y TOME IITO C€ HOME Y JeTHAKOM CTENeHY LITUTE Kako rpahaHcka u
TOJMTHYKA [PaBa, TAKO U eKOHOMCKA, COLjaliHa U KynTypHa npasa.2! C mpyre
CTpaHe, HaBOAW C€ BHUIIE YMHWIIANA KOjU TMOTEHIIMjaJ JHO MOTY Ja Y3pOKY]y
JIOHEKJIE PA3INIUT TPETMaH EKOHOMCKHUX U COIMjATHHX TIpaBa y mopetky EY. ¥
MUTAY CY:

Ipeyusznocm nopmupara oopelenoz npasa

[Mojenuan ayTopu yKa3uBaIK Ha TO CY JIa je TI0ce0aH TPeTMaH eKOHOMCKUX
U COLMjAJIHMX TIpaBa MOCIEIHUIA PA3TUIATOT TPABHO-TEXHUYKOT MPHCTYTIA
onpehuBamy mwuxoBe canapikuHe. Tako ce, y Hadeny, TpaBa Jpyre u Tpehe
TeHepalje HOPMHUPAjy Ha Marbe INMpelr3aH HaulH y OJHOCY Ha TpaBa IpBe
reHepanuje. Hamme, mojenmnae onpemnde wu3 IloBebe koje ce Mory
KBTM(UKOBATH Ka0 COIMjATHO-€KOHOMCKA TTpaBa CaapiKe IUPOKE U OTBOPEHE
dopmynarmje.22 Ha mpumep, unanom 13. TToBesbe KOjH perymuie cioOomy
YMETHOCTH U HayKe mpesBuha ce Jia ,,yMeTHOCT M Hay4YHA MCTPaKUBarba HEe
MO/IJIEXKY HUKAKBUM orpaHnuemrmMa’. Vcto Tako, y uiaHoBuMa 37. (3amuTura
’KUBOTHE cpeauHe) u 38. (3amTuTa morpouraya) nosusa ce EY na o06e36enu
,»BUCOK HHBO 3allITUTE XUBOTHE CpPEIWHE’ OIHOCHO ,,BUCOK HHBO 3aIlITUTE
notpomaya”. Y mHUTamy cy ofapeade Koje caapke camo ,,00aBesy
yHanpehuBama” U criagajy y T3B. ,,MeKo mpaBo”. MelyyTum, y mpuior jeHakor
TpeTMaHa MpaBa CaJpXKaHuX Y CBE TPH TeHepallije HCTHYE ce J1a TeKCT [1oBesbe
HoTBphyje 1a ce ,,.4BpcTuM”’ IPaBHUM HOpMaMma MoHeka,1 ypelyjy u rpasa apyre
u tpehe rerepanmje. Kao mpumep moxe na nocmysxu unad 35. [ToBesbe koju ce
OJTHOCH Ha 3[JPaBCTBEHY 3alITHTy. Tako, moueTHa opmynaimja unana 35. miacu
J1a ,,CBaKO MMa [PABO Ha MPUCTYII MPEBEHTUBHO] 3PABCTBEHO] 3AIIITHTH U IPABO
HAa MeJUIMHCKU TPeTMaH moj ycrnosuma”.23 CIMyHO TOMe, MCTHYE Ce Ja Ce

21 Angela Ward, “Access to Justice”, The EU Charter of Fundamental Rights: Politics, Law and
Policy (eds. A. Ward, S. Peers), Hart Publishing, Oxford 2004, 132; Dragica Vujadinovi¢ et
al., Democracy and Human Rights in the European Union, Faculties of Law of the University
of Belgrade, POGESTEI Editions, Novi Sad, Nis 2009, 212.

22 Ynanosu 13. (crobona ymerHocTH 1 Hayke), 17 (2) (ipaBo Ha UMOBHHY), 22, (PA3IHIHTOCT
KyATypa, penuruja u jesuka), HaseaeHo npema Philip Alston, “The Contribution of the EU
Fundamental Rights Agency to the Realization of Economic and Social Rights”, op. cit., p.
168.

23 bid., p., 164
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ynopehiBareM HAIMOHAJTHUX MPAaBHUX IIPOINHCA, HA TPUMEp, O ciao0oau
mTamre, y oONacTH pajgHuX OJHOCA M OHHMX KOJH C€ OJHOCE Ha 3allTHTY
NPUPOIIHE CpEeUHE 3aKJbydyje Ja JaHac TpaBWia y BehMHHM HalMOHATHUX
MPaBHUX CHCTEMA KOja PETYJHIITY CBE TP THEpaIlHje MpaBa CTBAPajy jeHAKO
YBpCTE MpaBHe 00aBe3e 3a ApxaBy wiK Tpeha Jiuia, Oamr Kao MITo je U BUX0oBa
cajipKuHa nofjeHako npemusna.24 Crora, MoXe ce 3aKJby4HTH O MOCTOjamby
ONIITE TEHJEHIMje KOja HEMHHOBHO Tpeba jga ce pedrekTyje U y OKBUPY
rpaBHOT nopetka EVY.

Ycnoenwasare ycknahenowhy ca nayuonannom pezynamueom

VY akageMcKuM KpyroBuma Takohe ce ykasyje Ha TO Jja C€ Pa3IMuiT TpeTMaH
COIIMjaTHO-€KOHOMCKHUX TpaBa, ACTMMHYHO MPHIMCYje U TOME IITO je HUXOBO
perymucame y Behem cremeHy y OmHOCY Ha Jpyra mHpaBa IPEIyLITEHO
HAIMOHATHUM TIpaBHUM cucTeMuMa.Z> BuTHO je ma ce ¢pasa ,y ckmamy ca
HAI[MOHAJTHUM TIPaBOM M MpakcoM” TyMayd Ha HAYMH KOjUM ce He Ou
obecMuciuia 1 OHEMOTyhiia IpuMeHa CTaHaapaa CTUMyIMcaHux [1oBesboMm.
VxkuBamwe OpojHux mpaBa u3 [loBesbe, Hajuerrhe coLMjaIHO-€KOHOMCKUX,
MO/IBpraBa ce OfApeAdM KOjOM Ce 3axTeBa YCKIaheHOCT ca HalMOHATHUM
npaBoM. Hacynpor Tome, BehuHa rpajaHCKuX M MOJUTHYKKX TPaBa Ce jacHO
Gopmynumry, Ge3 mocTaBibama 3axTeBa y MONIEAY YCKIaheHOCTH ca
HAI[MOHATHKUM IporcuMa. M3y3eTak y ToM Moriey, Hilp. IpeacTaBsba wial 9.
[ToBesbe kojuM ce ypelyje mpaBo Ha Opak M 3acHUBame moposuie. Kako
npurnaga rpymny MpaBa MpBe TeHepaluje BUME Ce 3axTeBa yckiaheHocT ca
HAI[MOHAJHUM aKTHMa JipkaBe wianue. [Ipenymrame peryaucama oapeheHux
IpaBa HALOHATHUM BJIACTHMa HE JOBOJH JIO CTBAPAE PA3ITHUUTOT PEKHMA Y
TIOIVIEly COLIMjalTHO-EKOHOMCKHX TIPaBa y OJJHOCY Ha TpaBa IpBe T'eHepalyje u3
Bumie pasnora. [Ipe cBera, kao INTO je MCTaKHYTO TOCTOje y oba cmepa
OJICTYIIarha Of TIPUHIMIA ] C€ €KOHOMCKA M COILMjaJTHA TpaBa IOJIBPTaBajy
HAIMOHATHOj perynatuBi. C pyre cTpaHe, 4ak U Jia U3JIOKEHU MPUHLIMIT HE
TPIM HUKaKBe M3y3eTKe, cama (hpasa ,,peryimmcame y CKIaay ca ,HY)KHO He
JIOBOJIM JI0 IIPHMEHE ApyTrauMjer peskiumMa y Moriely eKOHOMCKHX M COLMjAITHAX
npaBa YKOIHMKO C€ TOINTYjy 3aXTeBU Yy TMomieay Tymadema [loBesbe

24 Cama Tajun, Jbyocka npasa: Tlpasno-cucmemcku okeup, Tpasau (axymrer Yansepsutera
VYuuon y beorpany, LIYIIC, UuctutyT 3a ynopenHo npaso, beorpan 2011, crp. 148.
25 Melytum, aip. wian 31. cras 2. [ToBesbe KOjUM CE PErYIHIITY MPABSIHHU U TOIITCHH YCIOBU

paja He 3axTeBa YCKIal)eHOCT ca HaMoHATHUM 3akoHomaBcTBoM. B. Jeff Kenner, “Economic
and Social Rights in the EU Legal Order: The Mirage of Indivisibility”, op. cit., p. 23.
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crumynucanu wianoMm 53. Hawmme, mume ce mpenBubha 1a HuUjeqHa onmpenda
[ToBesbe HE MOKE Ja ce TyMauu Tako Ja OMOTYhH HUKH HUBO 3aILUTUTE OJf OHOT
KOju y ofroBopajyhum obnactuma npumeHe npusnaje npaso EY, mehynaponHo
NpaBo U MehyHapoiHM criopa3yMu y Kojuma yuectByjy EY umm cBe npikase
YIIaHHIE, KAa0 ¥ YCTaBH Ap)KaBa WIAHUIA.

Ymuuyaj nooene na ,,nauena” u ,,cyojexmuena npasa”

[Nojenyan ayTopy Cy TBPIWJIM Ja Ce TOAETIOM Ha Hadela W TpaBa yMarmbyje
3Ha4yaj COILMjAJTHO-SKOHOMCKHX TpaBa. Mehytum, kao mro je Beh ucTakHyTO
KaTeropyje Hauesa M mpaBa ce He MOoayiapajy y MOTIYHOCTH ca rpyrama Ipasa
TpBE U Jpyre TeHepalyje, Te ce CTora He MOYKe TOBOPUTH O TOOOXKELEM YCTYTIKY
VUAFBEHOM TTOOOPHHIMMA CIHCI(UIHE TPHUPOIEC EKOHOMCKUX M COIHjaTHHAX
npasa. [lomeny Ha Hauena u mpasa y cmucity wiaHa 52. craB 5. IloBesbe
KapakTepuiiy OpojHe MamKaBoCcTH. [Ipe cBera oHa je HelocieiHa 1 HejacHa, Kako
y morieny kBamduroBama onpeheHe onpende kao mpaBa OAHOCHO Hadena, TaKo
JIOHEKJIE W Yy Tomiedy yTBphUBamba pPasIMUMTUX TPAaBHUX DPEXUMA KOjU Ce
npuMetbyjy Ha jare kareropuje.20 Y IToBesbu ce Ha TOYETKY Y je3MUKOM CMHUCITY
TIpaBH pasjivKa Ha ,,ipaBa”, ,,c7I0001e” U ,,Hauesa,” ajii ce KaCHHjE Y WIaHOBUMA
51. u 52. TpancopmulLe y ozieNy Ha ,,lipaBa” u ,,Hauena”. Y Haylu ce yKasyje Ha
TO J1a ¢ 003UpOM J1a c100071e HHCY MOCEOHO W3IBOjEHE MPHIMKOM IPOIMCHBAA
Pa3MUUTUX pPEeKUMA 3alllTHTE, OHE ce, YCJIOBHO roBopehu, mouctoBehyjy ca
npasnva.2’ Tlomena Ha ,mpaBa” W ,Hadena” ce gabe pasBHja y IloBesbm.
Paznmuuntoct TpeTrpama HaroBellTaBa ce, Ha IIpBOM MecTy, y wiady S1. cras 1.
[ToBesbe y KojeM ce MCTHYE J]a Ce CXOIHO IMOJENM Ha TpaBa M Hayena, Ipasa
LITOIITY]y”, JIOK CE Havenma Mopajy ,,y3eTH y 003up”. JIok TepMuUH ,,[IOIITOBAE”
UMa TyTy TPIUIH]y y Mel)yHapOIHOM TIpaBy JbYICKUX TIpaBa, TO He BAYKU 3a U3pa3
»y3uMame y 003up.” OH ce perko KOpHUCTU U 3Haueme My je Heompeheno. U3
KOHTEKCTa OM ce MOIJIO 3aKJbYYUTH J]a OH YITyhyje Ha MOCTOjare HIDKET CTEereHa
o6aBe3HocTH.28 CHHTArMH ,,y31uMame y 0031p Hadena”, Koja je caprkaHa y WIaHy
51. craB 1. [ToBerse u Tekcty Objarmmera y3 [1oesby, MOXKe J1a ce PUTOBOPH J1a

26 Tbidem., p. 18.

27 Dragica Vujadinovié et al., Democracy and Human Rights in the European Union, op. cit., p.
221; PamoBan BykamunoBuh, Y600 y uncmumyyuje u npaso Eseponcke ynuje, IlpaBHu
dakynrert, Kparyjesarg 2008, ctp. 48.

28 Philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, op. cit., p. 163; PagoBan Bykamuxosuh, Y600 y uncmumyyuje
u npaso Eeponcke ynuje, 2008, op. cit., cTp. 48.
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j€ HemoBOJBHO ofpelyeHa | Jia 3aXTeBa JIONATHO Tojalikemke. Ynanom 52. ctaB 5.
[ToBesbe Jasbe ce TOKYIIaBajy MPEIM3UPATH PasIMIUTH PEXKUMH Y BE3H ca
TOJIENIOM Ha TIpaBa U Hadesa. Hanme, matuM 4iiaHoM yBOZH ce pa3iiuka ¢ 003UpoM
Ha TO JIa Havea 3a Pa3iKy Ol IpaBa UMajy ,,CYICKY TUMEH3H]Y’ JeIIHO Y CIy4ajy
TyMauera 3aKOHOABHUX WM U3BPIIHMX akata EY wim akara np:kaBa 4iaHWLA
KOjuMa ce CrpoBomy mpaBo EY, ka0 W NpuwivkoM oOjTyurBama O HHXOBO]
3aKOHUTOCTH. M3 Tora ce 3ak/bydyje Jla jeé OCHOBHM 3Hauaj TOJeie Taj Ja je
HEOIXOIHO TOCTOjarhe 3aKOHOMABHOT WM M3BPIIHOI aKTa Kako O onpeleHo
Ha4esno MonpuMuio 3Hadewe U tume omoryhuno CII nosuBame Ha onpenly u3
[MoBesbe. Ynproc jacHoj (opmymammju wiana 52. cTaB 5, 10 JOKTPUHE TPABHE
TIOCIIeIMIIE TIOfieTIe TMpUKasyje O3Ha4daBajyhu Hadena HEYTY)KMBHM, a TIpaBa
yTyskuBuM. 29 CITIYHO TOMe, y JIMTEpaTypH Cy NPUCYTHHU HOKYIIAjH J1a Ce TIPECYTHN
KPUTEpHjyM pasrpaHduema Bexe 3a crereH yTyxkusoctu. 30 Imemumra koja
KPHUTEPHjyM pasrpaHidera Be3yjy OO 3a CBOJCTBO YTYKMBOCTH OMIIO 32 CTENeH
YTYy)KUBOCTH YMHE ce TorpemHuM, Oymyhu na cy cymporna wiady 52. craB S.
[ToBesbe. Hamme, ocnamajyhu ce Ha TepMHUHONOTH]Y MelyHapOIHOT IpaBa
JBY/ICKHX TIpaBa, OWIo O YITyTHHjE 3a Onpesesbyjyhun KpuTeprjyM Tofene y3eTu
CBOJCTBO ,,HETIOCPETHE MPUMEHUBOCTH . CXOMHO ToMe OW Haverna, 3a Pa3jiviKy Off
npasa, Orna oOyxBaheHa oapemdama Koje HHUCY ,,HETOCPETHO TPUMEHHBE’, Te
3aXTEeBajy JIOHOIICHE UMITEJIEMEHTHpajyhiX akara Kako OM ce MOIIe OCTBApHTH
npen cynom.3! Tlpuberapamem CBOJCTBY ,HENOCPEIHE HPUMEHMBOCTH Kao
JIeMapKaIMoHOj JIMHUjY TOJIeNe Ha TIpaBa M Havyerna n30eraBa ce MapriuHaIu3armja
KaTeropuje Havesa, Koja OM HacTymuIia PUMEHOM KPHTEpUjyMa ,,HEYTY>KHBOCTH .
O3HauaBame Hauesa ,,HeYTY)KUBUM~ OWJIO OM MOTPEIIHO ¥ 300T TOra IITO CE CBE
onpende u3 [ToBesbe, Ia ¥ OHE KOjEMa Ce PETYJIUIITY COIMjTHO-CKOHOMCKA TIpaBa,
HayenHo Mory ocriopaBaru Tipen CIT. V3 1o, ekoHOMCKa U colMjaiHa TIpaBa U3
[ToBesbe HUCY HEYTYXHBa, Oyyhu 1a Cy HeMCKPMMUHATOPHU ACTIEKTH THX MpaBa
YBEK YTYXKUBH, YKOIIMKO Cy Ha JIaTh CIy4aj npuMersuBe onpenode u3 Ilosesbe, koje
Ce OIHOCE Ha ormuTy 3a0paHy auckprmMuHarmje. CTora, TEpMUH ,,HEYTY>KHBOCT j&

29 Aalt Heringa, Luc Verhey, “The EU Charter: Text and Structure”, Maastricht Journal of
European and Comparative Law, vol. 8, no. 1, 2001, 14.

30 Tako, Mpexa He3aBHCHHX eKcrepara o0jaiImaBa OBy moxety Hcthuyhm na ,.pasmika
mocroju camo y crenedy yryxuBoctn.” B. EU Network of Independent Experts of
Fundamental Rights, Report on the Situation of Fundamental Rights in the European Union
in 2003, Doc CFR-CDF, rep. EU 2003, January 2004, macyc 123.

31 B. Ommrru komenTap 6p. 9 o yryTpamsoj mpumern [IECK w3 1998, roquue koji ykasyje Ha
pazmky m3mel)y ,,yTyKuBocTH U ,,HemocpeaHe npumemuBoct . Committee on Economic,
Social and Cultural Rights, General Comment No. 9 (1998): Domestic Application of the
Covenant, UN Doc E/1999/22, Annex IV.
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TIOTITYHO HeoroBapajyhu npy KBiaguKoBamby eKOHOMCKHX 1 COLMjATHIX MpaBa.>2
CBOjCTBO ,,HEMOCpeHe HEMPUMEUBOCTH KOje Ce y3uMa 3a Oorpesesbyjyhu
KPHUTEPHjyM TIOJIeNIe Ha IpaBa M Havea, He KapaKTepHILe HCKJbYYMBO EKOHOMCKA 1
couyjanHa npasa. Haumme, ,HemocpenHa HENPUMEHUBOCT €€ Y MOjeIHMHUM
CUTyaljamMa Be3yje 1 3a Heka rpaljaHcKa U MOMMTHYKA TpaBa, Kao 1 OpojHe Jpyre
onpende. Tako cy Ha npumep, CAJ] kpajibe HeCBaKUIAIIbE MOCTYIHIE Kajia Cy
onpenide CBUX HEABHO paTH(UKOBAHMX MelyHapOIHHUX yroBOpa KOjuMa Ce IITHTE
Jby/ICKa TpaBa TIPOIIacWie HEMocpeqHo HempuMmemnBuM. C pyre cTpase,
CBOJCTBO ,,HETIOCPEIHE MPUMEHBUBOCTH KapaKTEepUIe U TOJeIMHA EKOHOMCKa U
COLMjaJIHA TpaBa, TOMYT IpaBa Ha INTPAJK M TOjeAMHA IIpaBa Koja PerysuIly
ToNoXkaj pajHuka.33 Y JuTepaTypu ce yak Npeiake Ja MCTpaBaH TPUCTYI
HaJla)ke UTHOPHCA-E YCTAHOBJBEHE TIOZIENa Ha Havyesna U rpasa, 300T Tora IITo je
HEjacHO KoHCTpyHcaHa. 34 Busto 6u, cTora, YIyTHO J1a Ce CBaKO OJf TpaBa M Havesla
npormcanx [1oBesboM TpeTnpa Ha WCTU Ha4MH, Ta9HHMje Kao OCHOBHO TpaBo. C
JIpyTe CTpaHe, ¥ ako ce MPHXBaTh CTaHOBHILTE Jia cBe onpenoe [ToBesbe Tpeba a
ce KBaM(HKY]y Kao TpaBa, y CMHCITY TIofIelie Ha TipaBa 1 Havela, TO jOIll YBEeK He
UMIUTHIPA HBUXOBY HEMOCPEIHy NMpUMEmBUBOCT. Hanme U3 mperxonHe aHamise
jacHO NPU3IUIA3H 1a CBOjCTBO HETIOCPETHE TPUMEELHBOCTH HY)KHO HE KapaKTepHILe
cse onpenbde u3 [loesbe.

Cneyugpuuan npucmyn oopeovama ECII u npaxcu Esponckoe
Komumema 3a coyujanua npaea (y oavem mexcmy EKCII)

VY nmpunor KBazuxujepapXHjCKOr ofHoca u3Mel)y mpaBa mpBe M Jpyre
rereparje roopu crienrduyan npuctyn CII, kao u cama [Tosessa. I1pe cBera,
CII xama Tymaun ozipende koje mpousuiiase u3 PeBuanpane eBporicke CoIpjamtHe
nosesbe (y nasbeMm Teckty: PECII) Ha kojy ce, unade, ymyhyje y [IpeamOymu
[Tosemwe, He mpuaaje moBosban 3Hauaj pakcu EKCII. C apyre crpane, CII ce

32 Martin Scheinin, “Economic and Social Rights as Legal Rights”, Economic, Social and
Cultural Rights: A Textbook (eds. A. Eide, C. Krause, A. Rosas), Martinus Nijhoff, Dordrecht
1995, p. 61.

33 Xavier Groussot, Laurent Pech, “Fundamental Rights Protection in the European Union post
Lisbon Treaty”, op. cit., p. 7.

34 Philip Alston, “The Contribution of the EU Fundamental Rights Agency to the Realization of
Economic and Social Rights”, op. cit., p. 165; Y nuteparypu ce Takohe HcTide 1a ce momema
Ha TP reHepanyje JbYACKHUX TIpaBa BUILIC HE TEMEJbH HAa KPUTEPHjyMy TpaBHE 00aBE3HOCTH,
Oynyhu ia caBpeMeHH YCTaBHOIIPABHH MPOIKCH KOjUMa CE PEryJHIIY CBE TPH IeHeparje
npaBa Hajuelhe cTBapajy jeJiHaKo YBpCTe MpaBHe obaBese 3a iprkay wiu Tpeha svia. Cara
Tajun, Jbyocka npasa: Ilpasno-cucmemcku okeup, op. cit., crp. 149.
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3HaTHO Yemthe y cBojum omtykama no3uBa Ha EKJBIT u Ha npakcy ECJBII, Ha
Taj HauMH nocpeaHo ymamyjyhu ayronomujy ECII, xao u ayropurer EKCIT.35
Crora 6u CII tpebano Bumie na yBaxkasa omtyke EKCII kako Ou ce mocturao
JeIHaK TpeTMaH EKOHOMCKHMX WU COLHMjalHUX MpaBa ca rpahaHCKuM U
nomutakuM. Mehytum, Teker TloBesbe, kao Hu Objammema y3 [loBeby He
caapu periema koja 6u Haena CII Ha peneduHHCcame CBOjUX CTaBoBa. Y
[TpeamOynu [ToBesbe peadupmuity ce mpasa Koja mpoucTudy, uzmely ocraor,
u3 EKJBII n u3 ECII, xao u n3 npakce ECJBIL. Pagu ce acuMeTpudHOM pelemy,
Koje Hajaxe y3uMmame y 003up npakce ECJBIL, amu ne u EKCII. Iopen Tora,
pemieme caapkano y wiany 52. craB 3. [loBesbe Takohe moacTude pa3amauTo
MOCTyMame 1Mo ToM NuTamwy. Haume, npensuha ce na xama mpasa u3 [loBerbe
onroeapajy mpaBuma TapantoBaHuM EKJBII ,3Hauewme u obmact mpuMeHe
TakBUX mpasa he 6uty uctu kao 1wTo je HaBeaeHoM EKJBII nmpensubeno”. V
TekcTy OOjarimera y3 unan 52. craB 3. UCTHYE ce ]a ce TUM YJIaHOM HacTojana
yenoctaBut ycknahenoct umel)y EKJBIT u [oBesbe, kao u /1a je 3HaUCHE U
o0nacT mpuMeHe rapaHTOBaHUX Ipasa ofpeheHo kako TekctoM EKJBI, Tako u
cynckom mpakcom ECJBIT u CI136 Jlaknme, xako IloBeba, Tako M TEKCT
Objammema y3 by MPOIYIITajy a e M3jacHe O 3Ha4ajy yBakaBamba IpaKce
EKCII. IloBespa Ha Taj HaunH nocpenno aaje nmpeenctso EKJBIT u ECJBII y
omnocy Ha ECII n EKCII, a camum TUM TipH3HAje U CYNEPHOPHOCT 3aIlITUTE
rpah)aHCKuX M MOJMUTUYKKX TpaBa y opeTtky EV.

Ocepm

W3noxeH 4MHUOIM HE JOBOAE 0 OWUTHUX pasiuka y TPETUPAY
COITMjaTHO-€KOHOMCKHX TIpaBa y OTHOCY Ha Jpyra mpasa y nopetky EY. Ilpe
cBera, wiaH 52. cTaB 5. HHUje YTHIA0 HAa MapruHaIM3alljy COLMjaIHO-
eKOHOMCKUX TpaBa, Oyayhu 1a ce mojiena Ha TipaBa ¥ Hauela | Mofiena Ha TpaBa
npBe W Jpyre reHepanuje He momynapajy. Ywmau ce ma [losespa nmedurmt
,,HETIOCpeIHE MPUMEHUBOCTH ™ HE Be3yje 3a CBa €KOHOMCKA U COIIMjajIHa paBa,
Beh jemrHo 3a MOTKAaTeroprjy T3B. MO3UTUBHUX COLIMjaTHO-€KOHOMCKHX TpaBa
KOoja OM ce Mora Caap KMHCKU MMOMCTOBETUTH Ca KAaTeropyjoM Hadena Koja je
kpeupana [Tosesbom. buno 6u ynytro na ce CII, y nmepcriekTiBy, BUIIIE OCTamka
Ha nipakcy EKCII, ynpkoc nenopeuenoctu IloBerse mo tom muramy. C apyre
CTpaHe, Ha Mel)yHapoTHOM IUIaHy TPUMETHA j€ TCHJICHIMja jadarha 3allTHTE

35 Jeff Kenner, “Economic and Social Rights in the EU Legal Order: The Mirage of
Indivisibility”, op. cit., p. 24.
36 Tbidem.
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COIIMjaJTHO-EKOHOMCKUX IIpaBa, Koja ce, u3Mehy ocranor, ucrnosbaBa U y
nosotewy IIporokona y3 [IECK koju y HapeaHom TEPHOLY CTyIa Ha CHarYy.
OBHM MPOTOKOZIOM YBOIM CE MEXaHH3aM 3alUTHTC COLIMjITHO-€KOHOMCKHUX
npaBa TOCPECTBOM MOjeAMHAYHKX TpencTaBku. Ouekyje ce na he mpumena
[ToBesse mompuHETHM pa3BOJHUM TEHJAEHIMjaMa YyHampehewma 3amTure
COITMjaTHO-eKOHOMCKHX TTpaBa. 3Hadaj [loBesbe kao mpaBHO 00OaBe3yjyher akra
he ce mpeBacXOIHO OLEHMBATH HAa OCHOBY YTHI[aja KOJU OHA W3BPLIM HA
3aKOHOJIABHE M CyJ/Icke opraHe y nopetky EY. Cakako 3aBpIiiHa ped y mnornesy
yTBphuBama cmucna onpendu [losesse, ykibyuyjyhu u oHe koje ce oHoce Ha
MECTO M €BOJIYLIH]y KOHIIENITa EKOHOMCKHX U COIMjaTHUX MpaBa y opeTky EY,
npunaja CII.

IOATYM CTYIIAFbA HA CHATY

I[ToBesba je ycBOjeHa CBEYaHOM MPOKIaMAIMjoM TpescTaBHUKa EBporickor
napinamenTa, CaBera u Komwucuje y Humm 7. neriem6pa 2000. romuee M Kao
TaKBa y MOYETKY HHMjE MpeNCTaBIbajia N3BOp KOMYHHUTApHOT mpaBa. CTymameM
Ha cHary YroBopa u3 Jlucabona, 1. neriem6pa 2009, nmpaBHa cHara [loBesne ce
m3jeHavaBa ca OCHMBaYKMM yroBopuma. MHcrmpanujy 3a noHomeme [losesse,
HApOYMTO 3a HACIOB ,.comugapHoct”, npexncrasbanu cy PECII u Ilosesba
Bajequuue.3” ECII je ycpojena 1961. ronuue, a cTymuna je Ha cHary 1965.
romune, 10K je PECII ycBojena 1996. romune, a ctymisia Ha cHary 1999. romune.
Peryonmuka Cpbuja je paruduxoBana PECIT 2009. rommne npeysumajyhu
MHCTPYMEHTOM O paTH(UKALMjH BeInku 6poj onmpenou PECIIL3S PECII je
CTYIWJIa Ha CHAry Mecell lJaHa HAKOH Npe/iaje paTu(UKAIMOHNX HHCTPyMEHaTa.
C nmpyre crpane, IloBesba 3ajennuiie ycBojeHa 1989. ronmune, HHMKaga Huje
rocrasa npaBHo 00aBe3yjyhn TOKyMEHT.

3HAUAJ 3A PEIVBJIMKY CPBUJY

[IpoOnemarrika NpaBHE 3aIITUTE COLMjATHO-CKOHOMCKUX IIpaBa 3a0KyILba
naxmwy MehyHaporHe 3ajenuune Beh nenenujama. Jlonomeme IloBesbe
NpeCTaB/ba HaNpeiak Ha MyTy yHanpehuBba 3aIliTUTE COLIH)aTHO-EKOHOMCKUX
npasa, Oynyhu 1a oHa, kKao mpaBHO OOaBe3yjyhu JTOKyMeHT, oOyxBara, mmely

37 Bpauxo JlyGapma, Pesudupana esponcka coyujaina nosena: Obasese opiicase u yioza
coyujanHux napmuepa nocie pamughuxayuje, CoOIHjaTHO-eKOHOMCKH caBeT PerryOmmke
Cpbuje, Swiss Labour Assistance, beorpan 2009, ctp. 17.

38 3akon o moTBphuBamy PeBmmmpane eBporicke colmjanHe mnoBesbe, CryoicOeHu 21acHuK
Penybnuxe Cpouje — Mehynapoonu yeosopu, 6p. 42/2009.
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OCTasIon, U HU3 TpaBa apyre rerepaimje. Jlonarau mporokon y3 [TECK u3 2008.
TOJIMHE, KOJU Y HAIPETHOM MepHoy Tpebda Jia CTYIM Ha CHary, Takohe Mpe/cTaBiba
OWTaH KOpak ¢ 003MPOM Jia Ce HUME Ipy’Ka aKTUBHA TPOLECHA JICTUTHMAIIja
nojenunuily, oMoryhaBameMm mnoaHomema npeactaBke KECK y ciydajy
eBeHTyaJIHe MoBpeie narux npasa. Yeajame PECII je Takohe 3nauajHO, Oymyhu 1a
Ce HOME IIMPH CKaJla COIMjTHUX TpaBa U TMOO0JBIIIaBa KOHTPOIHH MEXaHHM3aM.
Baxan nomak je m3BpieH 1991. ronquae nonormemeM [IpoTkona 0 KolmeKTHBHIM
*anabama, KOju je UMao 3a b J1a CE U COLMjATHIM MapTHEepHMa MPH3HA aKTHBHA
HpoLeCHa JlenruT™Malja npex HapzopauMm opranuma ECIL Mnak, Ha Hamem
nonHeOJby, OBa TeMa j€ HEIOBOJBHO M3y4eHa, YIPKOC TOME IITO Cy E€BPOIICKE
MHTETpaldje jenan off HaloHAIHUX mpuopurera. Crora je 3Ha4ajHo oMoryhuTu
noMahoj CTPY4YHOj jJaBHOCTH JIa Y TIOTITYHOCTH carieia PEIHOCTH U OrpaHyeHha
pemersa u3 [loBesbe Koja ce 0HOCEe Ha EKOHOMCKA U COLjallHa 1paBa, Kao U Ha
npenBulieHe Mexanmme 3amrtute. Ha Taj HaumH Ou ce omoryhuia JenoTBopHa
3aIlITHTA COLMjaTHO-CKOHOMCKHX TpaBa HakoH ynacka PC y EY. Cpbuja je kao
yraania CE parudurosana PECIT 2009. romure, npey3umajyhu 6pojHe onpernoe.
VY miwby mITO YCHEUIHUjEr W TMOTIYHHU]Er CIpoBohera Mpey3eTHx CTaHaapaa y
00macTi eKOHOMCKHX U COLIMJaJHUX TIpaBa, BaKHO je MPEJCTABUTU CaIpKUHY,
MECTO M pACIOJIOKMBE MEXAaHW3ME 3aIlTUTE COLMjATHO-eKOHOMCKHX IIpaBa,
aHamm3oM peneBaHTHUX akata EY u CE. Mako Cpbuja Huje parudukoBana
[Ipotokon 0 KoneKTMBHMM kajlabama, oHa je myxHa aa m3semraa EKCII o
U3BpILABaby Mpey3eThx obaBeza. Ha Tom myTy je mykHa ga MomHECE MPBU
penoBHn m3BernTaj 2012. romune. Taxohe, Hakon paruduxanmje PECIL EV je
Toyera Jja y U3BeIITajiMa TPaTh UCITYEEHOCT KopITyca Jatux npasa y Cpouju.
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